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INTRODUCTION

he issue of majority voting for director

elections has exploded to the forefront
of shareholder concerns and corporate
governance initiatives in recent years.?
To appreciate the importance of this
issue to shareholders, one need only look
to the results from the current proxy
season, during which a record number of
nonbinding shareholder proposals seeking
to require a majority vote standard have
already been put to a shareholder vote.?
These proposals have garnered an average
of 42% shareholder support thus far
this season and have been passed by a
majority vote at numerous companies’
annual meetings.*

These impressive results reflect the
investing public’s recognition of the
inherent unfairness and undemocratic
nature of the plurality voting standard.
By providing that a candidate need only
receive a single vote to be elected as director,
the plurality standard leaves shareholders
without a meaningful avenue in which to
voice their opposition to such candidates,
short of (i) withholding their votes in a
symbolic “vote no” gesture or (ii) mounting
an expensive proxy fight® The inherent
problems with the plurality standard
have been highlighted in recent years by
repeated instances where candidates have
been elected director despite receiving
significantly less than 50 percent of the
shares voting.®

Despite growing and increasingly vocal
shareholder dissatisfaction with, and
recognition of the inequitable nature of
plurality voting, the plurality standard
remains the default standard in the election
of directors under most state corporate laws,
including Delaware. Recently, however, the
American Bar Association Business Law
Section’s Committee on Corporate Laws
formed a Task Force on Majority /Plurality
to consider the issue of revising the Model
Business Corporation Act (“RMBCA”) to
provide for majority voting in the election
of directors. Similarly, other shareholders
and institutional investors have requested
that the Corporation Law Section of the
Delaware State Bar Association recommend

to the Delaware legislature an amendment
to Section 216 of the Delaware General
Corporation Law (“DGCL”), 8 Del. C. §
216, to make majority voting for director
elections the presumptive choice for
Delaware corporations.

Rather than wreaking havoc at
corporations, a majority voting standard
would much more likely lead to
increased dialogue between corporations’

management and shareholders, and
ultimately ~ would  foster  increased
accountability of management to the
shareholders. Moreover, while critics

of the majority vote standard claim that
implementation of the standard would be
fraught with undesirable consequences, it
appears that those criticisms are unfounded.

DISCUSSION

I. Majority Voting Gains Momentum

For several  years,  shareholder
activists have attempted to exercise
greater oversight and control over their
investments by focusing their efforts on
the annual election of directors. Although
investors are the actual owners of our
corporations, they are often not treated
as such by directors who in reality are
chosen and elected by management.” This
has led to a litany of seemingly intractable
governance problems such as absurd levels
of executive compensation.® Thus, investors
have sought a means to make directors
“dependent on shareholders” as opposed
to management.’

Through bylaw amendments and
proposed SEC rules, the primary focus to
date has been on attempts by shareholders
to gain access to a company’s proxy
statement for purposes of including
nominees for director positions submitted
by shareholders alongside company-
sponsored nominees.® A “shareholder
access” rule would indeed improve the
rights of shareholders and could improve
the governance at many U.S. companies.
However the likelihood of success of such
initiatives, at least in the immediate future,
appears to be very much in doubt.”

With any “shareholder access” rule
from the SEC seemingly destined to die

on the vine, institutional shareholders
and corporate governance activists have
diligently pursued other avenues to
effectively improve the voting rights of
shareholders — the sine qua non of the
shareholder franchise. One such approachis
to seek to change how directors are elected
by requiring that a director candidate
receive at least a simple majority of votes
cast as a prerequisite to election. This
essentially would give shareholders the
right to vote “no” with respect to company-
sponsored nominees whose candidacy the
shareholders oppose, instead of simply
withholding their vote out of protest.

Many influential institutional
shareholders and corporate governance
activists have publicly announced their
support for majority voting in the election
of directors. For example, the Council of
Institutional Investors (“CII"”) unanimously
adopted a proposal calling for directors to
be elected by majority vote. CII's policy
provides that:

Director Elections: When
permissible under state law,
companies’ charters and by-laws
should provide that directors are
to be elected by a majority of the
votes cast. If state law requires
plurality voting (or prohibits
majority voting) for directors,
boards should adopt policies
asking that directors tender their
resignations if the number of
votes withheld from the candidate
exceeds the votes for the candidate,
and providing that such directors
will not be re-nominated after
expiration of their current term
in the event they fail to tender
such resignation.’?

Similarly, California Public Employees’
Retirement ~ System  “CalPERS”  has
announced that it advocates majority vote
election procedures for corporate directors
and that it would “seek to implement
majority vote policies at individual

companies through company bylaw and
charter amendments; pursue changes to
state laws to implement majority (voting)
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where feasible; and amend the CalPERS
Corporate Governance Core Principles and
Guidelines to advocate majority votes for
corporate directors.””* Other organizations
such as Institutional Shareholder Services,
Inc. (“ISS”) and the International Corporate
Governance Network (“ICGN”) have also
publicly indicated their support for non-
binding proposals seeking majority vote
requirements in boardroom elections.**

II. Delaware Law

elaware is the state of incorporation

for over half of all publicly-traded
corporations in the United States, and 58%
of the companies that make up the Fortune
500. Delaware law, therefore, consistently
is at the forefront of the development of
corporate law, and other jurisdictions
routinely look to Delaware for guidance
in developing their own corporate law
policies. Accordingly, effecting a change in
Delaware law could impact the corporate
law of other jurisdictions as well.

Currently under Delaware law, there is
no means for a shareholder who opposes
a particular director candidate to actually
vote against his or her election. In practice,
the board of directors typically nominates
candidates to fulfill vacancies or their own
members for re-election. A shareholder
who opposes a particular candidate
cannot actually vote “no” with respect to a
nominee, but can merely withhold its vote
as a matter of protest. A significant number
of withheld votes can be seen, for practical
purposes, as a vote of “no confidence,”
as was the case when the shareholders
of Disney withheld at least 42% (revised
upward to 45%) of the votes at that
company’s 2004 annual meeting relating
to the re-election of the then Chairman and
CEO Michael Eisner. Technically speaking,
however, merely withholding votes from
a particular candidate does nothing to
prevent a candidate who is opposed by a
majority of the shareholders from being
elected to the board. This is because,
currently under Delaware law, directors
may be elected by a plurality of the votes
cast by the shares present and entitled to
vote at an annual meeting. This means a
director could get elected with 1% of the
vote, even if 99% voted to withhold.
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Section 216 of the DGCL, provides
as follows:

§ 216 Quorum and required vote
for stock corporations.

Subject to this chapter in respect of
the vote that shall be required for
a specified action, the certificate
of incorporation or bylaws of any
corporation authorized to issue
stock may specify the number of
shares and/ or the amount of other
securities having voting power
the holders of which shall be
present or represented by proxy at
any meeting in order to constitute
a quorum for, and the votes
that shall be necessary for, the
transaction of any business, but
in no event shall a quorum consist
of less than one-third of the shares
entitled to vote at the meeting,
except that, where a separate vote
by a class or series or classes or
series is required, a quorum shall
consist of no less than one-third
of the shares of such class or
series or classes or series. In the
absence of such specification in
the certificate of incorporation or
bylaws of the corporation:

(1) A majority of the shares
entitled to vote, present in person
or represented by proxy, shall
constitute a quorum at a meeting
of stockholders;

(2) In all matters other than the
election of directors, the affirmative
vote of the majority of shares
present in person or represented
by proxy at the meeting and
entitled to vote on the subject
matter shall be the act of
the stockholders;

(3) Directors shall be elected by a
plurality of the votes of the shares
present in person or represented by
proxy at the meeting and entitled to
vote on the election of directors; and

(4) Where a separate vote by a
class or series or classes or series
is required, a majority of the

outstanding shares of such class or
series or classes or series, present
in person or represented by proxy,
shall constitute a quorum entitled
to take action with respect to
that vote on that matter and the
affirmative vote of the majority
of shares of such class or series or
classes or series present in person
or represented by proxy at the
meeting shall be the act of such
class or series or classes or series.

8 Del. C. § 216 (emphasis supplied). By
separating out the election of directors
in subsections (2) and (3) above, Section
216 actually lowers the number of votes
required for directors to be elected than for
other actions by the shareholders. Thus,
the default rule in Delaware is that directors
may be elected by a plurality of the votes
cast by the shares present and entitled to
vote at an annual meeting.

III. An Amendment To Delaware
Law Making Majority Voting For
Directors The Presumptive Choice
Has Many Advantages

mending Section 216 of the DGCL

to make majority voting for director
elections the presumptive choice has many
advantages, both in terms of promoting
corporate democracy, and in minimizing
any disruptive effect on the day to day
operation of corporations.

First, a majority voting amendment
would democratize the corporate electoral
process. By ensuring that, unless otherwise
provided in the certificate of incorporation
or bylaws of a corporation, directors
must be elected by a majority vote of the
shareholders, such an amendment to
Section 216 would put real voting power
in the hands of shareholders. The existing
“plurality vote” presumption essentially
provides a meaningless voting right for
shareholders because directors may be
— and have been — elected even though
a majority of shareholders oppose their
candidacy. Such an undemocratic result
would be impossible under a majority
voting regime.

Second, amending Section 216 to make
majority elections the presumption would




www.GELAW.com

4 e Giving Substance To The Right to Vote: An Initiative to Amend Delaware Law To Require A Majority Vote in Director Elections

require minimal disruption in the day to
day operation of Delaware corporations.
Indeed, an amendment to Section 126
would not impact corporate operations at
all. To the contrary, the most likely effect of
such an amendment would be to encourage
the existing board to engage in dialogue
with representative shareholders before
submitting nominations for shareholder
consideration. Further, a majority vote
requirement would require minimal
disruption to the proxy process itself,
as corporate management could still
solicit votes for candidates nominated by
the board of directors, and shareholders
could vote their proxies with a simple “yes”
or “no.”

Finally, amending state laws to make
majority elections the presumptive choice
avoids potentially serious federalism
concerns. Traditionally, there has been
a sharp distinction between the areas of
corporate conduct governed by federal
or state law. State law has controlled
corporate internal affairs and federal law
has dealt with disclosure issues. A federal
majority vote requirement would be a
radical realignment of this dichotomy with
potentially severe consequences. Opening
corporate law to congressional fiat and the
type of lobbying we’ve seen in connection
with the access proposal should give all
institutional investors pause.

IV. Criticisms Of Majority Voting
Are Unfounded

( ':ritics of majority voting proposals
or initiatives argue that “a majority
voting requirement threatens significant

negative consequences.””® Such alleged
consequences include:

* providing special-interest shareholder
activists increased opportunity or
“leverage” to pursue their particular
objectives, in many cases to the
detriment of other shareholders and the
company as a whole;

* disrupting the functioning of the board
in the event that: (i) a “key director did
notwinre-election;” (ii) “if the board had
to function for a period of time withouta
full complement of members;” or (iii) “if

top director candidates were deterred
from participation by the potential
embarrassment and reputational effects
of “losing’ an election;” and

* requiring companies that adopted
majority voting to address numerous
“technical and practical issues of
implementation” including the state
law treatment of abstentions and broker
non-votes and effective disclosure to
shareholders regarding “the mechanics
of voting under a majority-vote rule.”*

These criticisms appear to be misplaced,
and the professed fear of corporate
turmoil greatly exaggerated. Indeed, it
does not appear that any of these alleged
consequences has substantial merit and,
in any event, any potential negative
consequences are far outweighed by the
benefits to corporate democracy. In point
of fact, at least four S&P 500 companies
in the U.S. including U.S. Bancorp, TECO
Energy, Best Buy Co. and Lockheed
Martin Corp. have implemented majority
voting and we are aware of no empirical
evidence supporting the theoretical claims
of critics. Rather, the experience of such
companies suggests that even with majority
voting, it is “extremely difficult to unseat
controversial ~ directors.”””  Moreover,
majority voting is the standard in the
United Kingdom, Germany, France and
other European countries and the parade
of horribles advanced by critics of majority
voting simply have not surfaced in those
countries. To the contrary, a majority voting
requirement more often than not serves as
a catalyst for communication and dialogue
between shareholders and management
— a goal that should be embraced,
not scorned.

V. The Time Is Right For A Majority
Voting Initiative
It appears that the timing for such a change
in Delaware law is ripe for two reasons.
First, partially as result of the stalled
shareholder access initiative, interest in and
attention to the issue of majority voting has
never been stronger. The 2005 proxy season
has witnessed a rapid growth in both the
number and institutional shareholder

support for shareholder proposals seeking
to implement majority voting in the election
of directors. As noted above, ISS, ICGN, CII

and CalPERS have each publicly indicated
their support for non-binding proposals
seeking majority vote requirements in
boardroom elections. As ISS recently noted:

Majority voting in corporate
director elections is gaining
increasing attention and support
as a way to give shareholders
more influence with corporate
boards. This marks a major shift
from just a year ago, when efforts
to reform director elections
focused on an alternative — the
shareholder access rule proposed
by the Securities and Exchange
Commission (SEQ), which
regulates the securities markets in
the United States.

* * * *

As chances for the director
nomination ~ proposal  have
dimmed, interest in majority

voting has grown more intense.
Majority voting increasingly is
being seen as the last measure still
standing in the drive to reform
director  elections.  Significant
numbers of shareholders,
proxy research firms and other
advocates are lining up to support
the concept.'®

Last year, only 18 majority voting
shareholder proposals were included on
companies’ ballots during a proxy season
marked by high-profile vote-no campaigns
at the The Walt Disney Company and
Safeway, Inc. This year, it is estimated
that as many as 81 listed companies will
present such non-binding Majority Voting
proposals to a shareholder vote at their
annual meetings.” Moreover, as of May
20, 2005, such proposals had received an
average of 42% support from investors
as compared to an average of 12% support
in 2004.%°

[llustrating the impressive level of
shareholder support for such majority
voting initiatives, shareholder proposals
requesting majority voting were passed by
a majority of shareholders at FirstEnergy
Corp. (71%), Altera Corp. (59%), Advanced
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Micro Devices Inc. (58%), Raytheon (57%),
Safeway, Inc. (54%), Freeport McMoRan
Copper & Gold Inc. (52%), Marathon Oil
Corp. (51.7%), Federal Realty Investment
Trust (51%) and NiSource Inc. (exact

percentage not yet reported). Similar
proposals were narrowly defeated or
at least received substantial support at
MeadWestvaco ~ Corporation  (49.5%),
Gannett Co. (48%), Shurgard Storage
Centers Inc. (48%), Motorola Inc. (46%),
UnumProvident Corp. (45.6%), Bristol-
Myers Squibb Company (44.5%), Verizon
Communications  (43%), Capital One
Financial Corporation (42.5%), General
Growth  Properties (42%), Citigroup
(41%), Marriott International Inc. (40%),
Caterpillar Inc. (38%), Illinois ToolWorks
Inc. (37%), Peabody Energy Corp. (37%),
Flour Corp. (28%), and Ecolab Inc. (22%).
Other companies, including Lowe’s
Companies, Inc. and Dillard’s Inc. simply
agreed to adopt majority voting without
putting the matter to a shareholder vote

after the shareholder proposals were
placed on those companies’ annual
meeting agendas. At PepcoHoldings,

Inc., a management supported majority
voting proposal received more than 80%
shareholder support. Additionally, at least
12 other companies, including Intel Corp.,
Time Warner Inc., JPMorgan Chase &
Co, Merrill Lynch & Co., ChevronTexaco
Corp., Constellation Energy Group, Wyeth,
The Gap Inc., Baxter International Inc.
and Cinergy Corp. agreed to voluntarily
entertain  direct dialogue with an
institutional investor and to join a work
group to study the feasibility of majority
elections for corporate directors in exchange
for the institutional investors’ agreement
to withdraw majority voting shareholder
proposals submitted to those companies.

Second, recent indications from the
Delaware legal establishment indicate
that they may be receptive to this specific
change.” In October of 2004, ICGN held a
conference at which several members of
the Delaware judiciary were featured as
speakers. Speaking on a panel entitled “Can
Institutions Act as Owners,” Delaware Vice
Chancellor Stephen Lamb told investors
that companies could enact bylaws under
the current rules that would require
majority votes for director elections. Recent
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comments by another influential Delaware
figure, E. Norman Veasey, former Chief
Justice of the Delaware Supreme Court are
similarly encouraging. For example, during
a Security Holder Director Nominations
Roundtable held before the Commissioners
at the U.S. Securities Exchange Commission
on March 10, 2004, Chief Justice Veasey
acknowledged merit to the position that:
“this withhold vote and the plurality
provision means that stockholders really
don’t have a strong say in the election of
directors.” He then suggested that a state
law providing for majority voting would be
preferable to federal intervention, stating:
“if state law provided this majority of the
voting in order to be elected ... I think it
would go along way forward in getting that
done... I think it would be an interesting
proposal for the Delaware legislative
branch to consider through the good offices
of the counsel of the Delaware State Bar
Association Corporate Law’s Committee,
and there are others.”? As characterized by
a recent Wall Street Journal article:

Veasey has also been mulling
another  controversial,  albeit
non-judicial ~ issue  weighing
heavily on both corporations’” and
shareholders” minds: how much
power investors should have to
elect corporate directors. As it
stands now, directors who run
unopposed don’t need a majority
vote, so management-backed
candidates are shoo-ins.

Framers of state law, he believes
should instead consider a
provision that would require a
majority of votes represented at an
annual meeting in order to elect a
board member, a move that would
give shareholders a larger voice.”

Additionally, an American Bar
Association (“ABA”) task force chaired by
former Chief Justice Veasey is currently
considering whether the Revised Model
Business Corporations Act should be
changed to require that directors be elected
by majority vote. That ABA initiative
has also received the support of various
institutional investor organizations such
as the ICGN and ISS. Nevertheless, former

Chief Justice Veasey has declined to predict
when or if the full committee would publish
a report with a recommendation to amend
the Model Act relating to director voting.*

CONCLUSION

As the majority voting issue has risen
to the forefront of the corporate
governance debate, it behooves the
Delaware legislature to amend its
corporation laws, which currently provide
for plurality voting as the default rule.
Legislative change at the state level is
the most effective way of protecting, and
promoting, the shareholder franchise.
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Elections, From the Symbolic to the Democratic,
at 2 (2005) (“Majority voting increasingly is
being seen as the last measure still standing
in the drive to reform director elections.
Significant numbers of shareholders, proxy
research firms and other advocates are lining
up to support the concept.”).
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votes cast in order to be elected to the board.
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than 50 percent of the shares voting. See
e.g., CalPERS March 14, 2005 Investment
Committee Agenda Item 9A3, Attachment 2
(available at http:/ /www.calpers.ca.gov/eip-
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a3-02.pdf).

See Lucian Bebchuk and Jesse Fried, Pay
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Bebchuk and Fried, supra n.7 at ix (“The
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under today’s system of corporate
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or lapses of judgment — has been
the primary source of problematic
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Id.
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directive to the Division of Corporation
Finance to review and formulate possible
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procedures for the election of corporate
directors. Commission Press Release No.
2003-46 (April 14, 2003). On May 1, 2003, the
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review. Exchange Act Release No. 47778, 68
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investor  associations. =~ Summary  of
Comments in Response to the Commission’s
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Holder Director Nominations Prepared by
Division of Corporation Finance, March 5,
2004. In addition, the SEC and Division of
Corporation Finance spoke directly with
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While the SEC’s proposed “shareholder
access” rule announced in October 2003 was
widely supported by institutional investors,
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unprecedented lobbying efforts by corporate
management and business interests. At
present, these competing viewpoints and
political interests have produced a virtual
deadlock in the federal proxy reform process.
Indeed, in a recent speech, Commissioner
Roel C. Campos stated that during thelast two
years, “no other issue has produced as much
controversy and lobbying” and characterized
meaningful proxy reform as a “long-shot.”
With the recently announced retirement of
SEC Chairman William Donaldson and the
nomination of Christopher Cox to succeed
him, the future of any shareholder access rule
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at individual companies which would
allow nomination of director candidates by
shareholders. However, since the SEC has
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such shareholder initiatives from their proxy
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(noting that at Lockheed Martin, a former
member of Enron’s board targeted by a vote-
no campaign by the AFL-CIO in 2003, still
received the vote of more than 63% of the
outstanding shares).

ISS White Paper, supran.14, at 2.

Ron Orol, Democracy in Corporate America,
DAILY DEAL, April 21, 2005 (available at
2005 WLNR 6197008).

Thaddeus C. Kopinkski, supran. 3

Delaware law has long recognized the critical
importance of shareholder voting rights in
striking an appropriate balance between
management’s ability to effectively manage
a corporation and shareholder’s rights as the




22

23

24

owners of the corporation. See, e.g., Blasius
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