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I. Introduction

In litigation, as in the cycle of life, there 
is a beginning, middle and end — only 

in complex litigation, it can sometimes 
seem in the middle that there will never 
be an end. We know there is an end to 
cases because in law school we are taught 
by reading case after case which not only 
failed to settle before trial, but went all the 
way through intermediate appeal to the 
highest appellate court. A law school text 
book rarely discusses a settlement. With 
this pedagogical pattern in the curriculum, 
newly admitted attorneys may define 
success of a case as making law. But as 
seasoned lawyers, with clients and limited 
budgets, all that quickly changes and 
we think in terms of legal and practical 
considerations for successful settlements.

We know anecdotally that a majority 
of cases settle instead of proceeding to 
jury verdict. Statistics bear this out. In 
2004, of nine states reporting, the median 
percentage of civil cases disposed of by 
trial was one-half of one percent. No 
state reported a jury trial rate of over four 
percent. Bench trials were more common, 
yet still rarely accounted for more than four 
percent of civil dispositions.2

This article analyzes recent case law 
on class action settlements, and offers  
a few simple steps to help win a  
successful settlement.

II. Legal Standard for Approval of 
Class Action Settlements

Once the parties to a class action case 
reach a settlement, the process next 

moves to the evaluation stage by the 
court. In this procedure, the court seeks to 
determine whether the settlement is fair to 
the large group of stakeholders who are 
not directly represented by counsel, that is, 
the people beyond the lead plaintiffs who 
agreed to the settlement.

Federal Rule of Civil Procedure 23(e) 
requires court approval of any settlement 
that effects the dismissal of a class action.3 
Before such a settlement may be approved, 
the district court must determine that a 
class action settlement is fair, reasonable, 

adequate and not a product of collusion.4 A 
court determines a settlement’s fairness by 
looking at both the settlement’s terms and 
negotiating process leading to settlement.5 
In the Second Circuit, the appellate court 
reviews a district court’s decision to 
approve a proposed settlement of a class 
action for abuse of discretion.6

To evaluate whether a settlement is 
substantively fair and reasonable, the 
court will analyze the Grinnell factors. 
These factors are 1) the complexity, 
expense and likely duration of the 
litigation; 2) the reaction of the class to 
the settlement; 3) the stage of proceedings 
and amount of discovery completed; 4) 
the risks of establishing liability; 5) the 
risks of establishing damages; 6) the risks 
of maintaining the class action through 
trial; 7) the ability of the defendants to 
withstand greater judgment; 8) the range of 
reasonableness of the settlement in light of 
the best possible recovery; and 9) the range 
or reasonableness of the settlement fund 
to a possible recovery in light of all the 
attendant risks of litigation.7

Courts apply these standards in variety 
of novel situations, as illustrated in several 
cases discussed next.

III. Recent Case Law on Class Action 
Settlements

In recent months, several cases have 
highlighted important legal issues in 

settlements that practitioners should bear 
in mind. These include:

Merck-Vioxx		 —
forced lawyers to choose to bring 
clients “all in” or opt out entirely.

Johns-Manville	 —
used bankruptcy re-organization 
plan to establish capped fund for 
payments to victims of asbestos.

Levitt v. Rogers	 —
Second Circuit remanded for 
further discovery on issues 
to inform court on fairness  
of settlement.

Adelphia		  —
Second Circuit ruled class action 

settlement can bind objecting 
parties who fail to “opt out.”

Thomas			  —
packet of materials explaining 
settlement to class members 
provided adequate notice  
of procedures to decide  
individual claims.

Literary Cases	 —
rejected class action settlement 
on jurisdictional grounds, federal 
courts could not adjudicate 
unregistered copyrights. Dissent 
argued statutory standing looser 
than constitutional standing 
would support settlement.

Merck–Vioxx — imposed “all-in” 
requirement on plaintiff’s lawyers.

Some cases are known for the novelty of 
their settlement package. In this vein, 

on November 9, 2007, Merck settled a 
large class action case involving the safety 
of the painkiller drug, Vioxx. According 
to an article in Reuters: “The settlement 
terms call for $4 billion to be divided 
among the heart attack victims who opt 
in, with $850 million to be set aside for 
those who suffered strokes. Once 85 
percent of qualified registrants declare 
they are opting into the settlement, Merck 
said it will write the check to fund it.”8 
The settlement announcement came after 
negotiations between Merck and plaintiffs’ 
representatives that included a multi-
district litigation executive committee, a 
six-member negotiating committee with 
representatives of plaintiffs’ counsel in 
coordinating state cases and a member of 
the multi-district steering committee.

The most unusual provision of the 
settlement — agreed to by Merck and 
the lead lawyers in the case — requires 
that if one client of an attorney enrolls in 
the settlement, then the attorney must 
recommend the deal to all other clients, 
according to a report in the Wall Street 
Journal.9 If a client decides not to take 
part in the settlement, then the lawyer 
— according to the deal — must take 
“all necessary steps” to withdraw from 
representing that client, the Journal said. 
This was renegotiated in January 2008 
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to accommodate the objections of some 
plaintiff’s lawyers.

Merck’s litigation strategy toward the 
cases of trying each early case to a jury 
verdict and appeal led to the comprehensive 
settlement at financial terms Merck found 
acceptable, according to news articles.10 At 
the time the problems were discovered, 
Vioxx was Merck’s number two selling 
drug, with about $2.5 billion in annual sales. 
In September 2007, the New Jersey Supreme 
Court ruled against a nationwide class 
action.11 Had the class action proceeded, 
it would have made it more difficult for 
the company to pursue its strategy of 
fighting each Vioxx suit individually. At 
the time, the company faced nearly 27,000 
individual lawsuits from people claiming 
Vioxx caused heart attacks and strokes, but 
more than 1,170 cases had been dismissed. 
Of cases that have reached verdicts, Merck 
had won nine and lost five.12

Johns-Manville — testing 
jurisdiction of bankruptcy plan  
in mass tort cases.

While Merck is novel for its all-in 
settlement terms for plaintiff’s 

lawyers, another large settlement involved 
a novel forum. For the asbestos liability 
class action cases, Johns-Manville used a 
bankruptcy re-organization plan to address 
long-term payments to victims of lung 
disease from exposure to asbestos fibers.13 
The challenge of that case was to address 
the up to 40 year latency for diseases to 
manifest.14 A group of insurers created a 
capped fund to pay present and future 
claims. In the new appeal, plaintiffs sought 
to bring claims against non-settling insurers 
of Johns-Manville, and the insurers argued 
that the original bankruptcy plan blocked 
any further claims.

On February 15, 2008, the Second 
Circuit ruled the bankruptcy court lacked 
jurisdiction to enjoin third-party claims 
that neither sought to recover insurance 
proceeds nor relied on insurance proceeds 
for recovery, but sought to recover from 
non-debtor insurer for its own alleged 
misconduct.15 The lower court had held 
that the Bankruptcy Court’s subject matter 
jurisdiction extends to claims against third 

party insurers arising from their insurance 
relationship with the debtor tortfeasor.16 

The Second Circuit examined the state law 
basis for the new claims (not against Johns-
Manville, but against its insurers) and ruled 
the claims were outside the bankruptcy 
court’s jurisdiction to bar. The bankruptcy 
court’s jurisdiction was limited to claims 
against the debtor, and the insurance 
proceeds to fund those claims. Independent 
acts by the insurer could still be subject to 
state law claims after the bankruptcy plan 
was approved, the Second Circuit decided.

Levitt — new lead  
plaintiff appointed and  
further discovery ordered.

In Levitt v. Rogers,17 decided December 
18, 2007, the Second Circuit rejected a 

lead plaintiff and a proposed settlement 
because further inquiry was needed on 
claims against Bear Stearns & Co. Under 
the Private Securities Litigation Reform 
Act of 1995 (“PSLRA”), the district court 
appoints the most adequate plaintiff as 
lead plaintiff for the consolidated actions. 
The court remanded the case because: “We 
find that the settlement here was not fair 
because of an insufficient inquiry regarding 
evidence of Bear Stearns wrongdoing.”18 
The court wrote:

In this case, some form of formal 
discovery is likely necessary 
to provide the parties and the 
court with information sufficient 
to make a determination 
regarding whether the proposed 
settlement is fair and reasonable. 
In particular, we make note of 
plaintiffs-appellants’ argument 
that certain representatives from 
Sterling Foster, who having now 
been convicted of crimes, may 
be able to provide additional 
substantive information regarding  
the allegations against  
Bear Stearns.19

Another party with financial 
claims against Bear Stearns,  
and who argued greater liability 
could be established, would  
make a better lead plaintiff, the 
court stated.

Adelphia — class action settlements 
can bind objecting parties who do 
not “opt out.”

On March 27, 2008, the Second Circuit 
issued an opinion in the Adelphia 

case clarifying the effect of proposed 
settlements on parties who object to its 
adequacy. In class action cases, procedures 
are available for parties to opt out of a 
settlement, but a decision to simply object 
to the terms instead of opting out may 
result in being bound. In the case of In re 
Adelphia Communications Corp. Securities & 
Derivative Litigation,20 the court ruled that 
merely objecting parties were bound by  
the settlement:

The proposed settlement 
contemplated a comprehensive 
release of claims relating to the 
Adelphia fraud against the banks, 
including Credit Suisse Securities 
LLC. It is not disputed that the 
Tow appellants’ claims against 
DLJ Securities would be covered 
by the release. At this point, the 
Tow appellants were confronted 
with the option of remaining 
in the class and participating in 
the settlement or opting out and 
pursuing their claims against DLJ 
Securities in a separate action. The 
Tow appellants did not opt out 
but objected to the settlement.

As to the claimed overbreadth 
of the release, “[t]he law is well 
established in this Circuit and 
others that class action releases 
may include claims not presented 
and even those which could not 
have been presented as long as the 
released conduct arises out of the 
‘identical factual predicate’ as the 
settled conduct.”21

Had the objectors formally opted out of 
the settlement, they could have pursued 
their claims separately.

Thomas — adequate  
notice of procedures to  
decide individual claims.

A binding settlement must provide 
adequate notice to class members 
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that participation in the settlement will 
foreclose rights to further litigate their 
claims. On March 18, 2008, the Second 
Circuit ruled in Thomas v. City of New 
York,22 that notice of procedures in a packet 
mailed to class members was adequate, in 
spite of an objection. The court wrote: “On 
appeal, Thomas argues that the notice of 
a proposed settlement of the class-action 
lawsuit sent to potential class members did 
not inform class members that the decisions 
of the special master, who was appointed 
pursuant to the settlement agreement, were 
binding on those who submitted claims 
and not appealable to the district court. 
However, the record establishes that class 
members received a notice of settlement and 
claim packet. Included in the packet was a 
‘Claims Procedure’ form that stated that the 
special master’s decisions on claims were 
‘final, binding and not appealable.’”23 Even 
if adequate notice was given in the mailed 
packet, Thomas asserted the relevant paper 
was missing from his envelope but the 
court was not persuaded.

Literary Works — jurisdiction 
needed for the court to approve a 
class settlement.

Finally, for a settlement to withstand 
judicial scrutiny, it must meet the 

requisite jurisdictional tests. In the 
November 2007 case of In re Literary 
Works in Electronic Databases Copyright 
Litigation,24 the Second Circuit canceled 
on jurisdictional grounds a settlement 
between publishers and freelance authors 
over royalties for material published on 
the Internet and in electronic form. Only 
registered copyrights could be adjudicated 
in the class, the court ruled, and the vast 
majority of freelance articles had never 
filed the associated paperwork.

The Literary Works case relied on New 
York Times Co. v. Tasini,25 in which the U.S. 
Supreme Court had held that § 201(c) of the 
Copyright Act does not permit publishers 
to reproduce freelance works electronically 
when they lack specific authorization to do 
so. Tasini effectively requires publishers 
wishing to electronically reproduce written 
works to obtain an explicit license to do 
so. Shortly after the Court decided Tasini, 
three preexisting class action infringement 

suits, which had been suspended 
pending the decision, were activated and 
consolidated in the Southern District of 
New York. A fourth, nearly identical action 
was coordinated with that consolidated  
action. These cases were wrapped into a 
global settlement.

In dissent, Circuit Judge John Walker, 
Jr., argued that “in the class-action context, 
there is a distinction between constitutional 
standing, which is always required, and 
statutory standing, which is not required 
of all members of a settlement-only class.”26 
Judge Walker reasoned that in a previous 
cases, the court had held that standing was 
not “jurisdictional,” at least in the class-
action context. Judge Walker disagreed 
with the majority that all members of a 
settlement-only class must possess both 
constitutional and statutory standing.

The lesson of Literary Works is that 
jurisdictional gateway issues are a 
prerequisite to judicial approval of a 
settlement class, though the dissent of Judge 
Walker stands for the notion that in prior 
cases the strict standards of constitutional 
standing did not need to be met for each 
member of the class for a class to meet the 
minimal statutory-standing requirement.

The discussion above of recent case 
law on legal requirements for a class 
action settlement, presumes that counsel 
has already settled the case. To facilitate 
this result, the practical steps to lead to 
settlement are discussed next.

IV. Steps for a Successful Settlement

By definition, a settlement ends litigation 
earlier than it would by exhaustion 

of all remedies in a tribunal. Naturally, 
some settlements are more successful than 
others. For many practitioners, settlements 
are successful when they advance the 
balance of justice or, in other words, when 
the potential benefit a party gives up by 
foregoing a trial, an appeal or further 
discovery, equals the risk of uncertainty in 
a jury verdict or judicial decision making.

Different factors are more important in 
certain types of cases. In a personal injury 
case, a success might be defined as a sum 
that provides needed health care for an 

accident victim, though perhaps not a 
windfall. In cases against the government, 
it can mean a change in agency rules or 
enforcement actions, without any payment 
of damages.27 In commercial cases, a 
successful settlement can end uncertainty 
and enable a business to move forward 
and generate more profit. For example, on 
May 2, 2008, my law partner announced 
a settlement with Italian dairy company, 
Parmalat, to partially settle class action 
claims, and the stock price of the company 
rose on the news.28

While strategy will vary with the type of 
case, a set of common principles helps lead 
to successful settlements. The steps for early 
settlement of litigation begin before filing 
the complaint. The same strategies can help 
prepare a case and enable you to prevail at 
trial. The underlying point to a successful 
settlement is that it derives from a litigation 
plan that is aimed at a rapid resolution of 
the case. Discussed below are ten steps to 
help produce a successful settlement.29

1. Analyze legal strategies  
and facts prior to litigation.

It is a homily that a plaintiff’s case is only 
as good as the day it is filed. A plaintiff’s 

counsel should prepare the legal theories 
and factual references as completely as 
possible prior to filing a complaint by 
taking the following steps:

•	 Scour brokerage account statements  
and business records for  
relevant documents.

•	 List and interview people with 
first-hand knowledge, including  
outside parties.

•	 Gather key documents, such as 
corporate board minutes, press releases, 
or financial statements.

•	 Analyze closely the timeline of events.
•	 Retain the best possible financial, 

economics or forensic experts early.
•	 Identify and weigh the likely defenses 

to each of your causes of action.
•	 Use a checklist for elements of the 

case, such as loss causation, damages,  
and remedies.
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2. Select an appropriate  
court based on time to trial  
and quality of judges.

Deciding on the best forum for a dispute 
can help lead to a more successful 

settlement. There are issues of whether to 
file in federal court, state court, or with a 
private arbitration service. In terms of 
geography, assuming multiple forums 
would satisfy jurisdictional standards, a 
plaintiff should favor courts with a lower 
average time period from initiation of a 
case to trial. In the world of patent law, 
some federal district courts are known as 
having a “rocket docket” because they have 
adopted case management deadlines to 
speed a case through to trial. The statistics 
on average time for cases can be found at 
the U.S. Courts web site30, and at some state 
court administrator’s web sites.31

At the most extreme end of the spectrum, 
the bankruptcy court may be the necessary 
forum to arrive at a comprehensive 
settlement. As discussed above, in the 
asbestos liability cases, Johns-Manville 
used a bankruptcy re-organization plan to 
address claims.

Boosters of alternative dispute resolution 
often point to the rapid resolution of 
arbitration claims compared to formal court 
litigation, which is important when parties 
need to continue to do business with each 
other, as in construction disputes. Another 
consideration in selecting the appropriate 
forum is the quality of decision making. The 
practitioner will examine which court has 
the best track record of fair and impartial 
practice, hewing to precedent as closely 
as possible to enable predictability, with 
corporate lawyers preferring Delaware 
courts, as one example.

3. Assess costs to prosecute the 
litigation and potential damages 
under applicable theories.

A client will often ask an attorney how 
much a case will cost. The attorney is 

rarely able to give a definite answer due to 
the many variables at play. Nevertheless, 
it is vital to estimate litigation costs and 
damages in the planning stages of a case. 
It may seem that a case can be dismissed 
voluntarily when a limited budget runs out, 

but an opponent’s counterclaim may make 
it impossible to stop a suit once it has been 
initiated. To obtain a successful settlement, 
a litigant will plan for to fund the case  
“all the way to the Supreme Court,”  
even if the preferred resolution is to settle 
the case tomorrow.

In weighing the cost of a suit, one 
should make an objective determination 
whether the dispute is worth litigating, or if 
alternative dispute resolution would better 
match the dollar amount at stake. Emotional 
color arising from the transaction must be 
set aside to properly evaluate the case’s 
value. Expert opinions may be needed to 
establish a range of possible damages. If 
an injunction is the desired remedy, the 
benefits need tip the scales over the costs to 
present the case.

4. Identify potential 
counterclaims.

Counsel should go through the possible 
counterclaims that a given case may 

generate. This exercise helps test the 
strengths and weaknesses of a case. An 
understanding of the other side’s case 
can open possible terms of settlement, 
as common ground may be identified. 
Any meritorious counterclaim will weigh 
against the size of a settlement figure, so 
anticipating the claims will help in valuing 
a case upfront.

5. Engage in targeted  
discovery at the beginning  
of the case and avoid extensions 
of time to discovery deadlines 
whenever possible.

With a complex case, discovery 
typically comes in large blocks. 

Perhaps the first block is a set of discovery 
provided to regulators, say in follow-on 
case to a securities investigation by the U.S. 
Securities and Exchange Commission. In 
other cases, the ultimate pool of evidence 
to take a case to trial will ultimately run to 
millions of page. But at the start of the case, 
targeted discovery to the most important 
facts can move the litigation forward.

As explained by patent litigators, Edward 
Mas and Robert Surrette:

conducting early targeted 
discovery generates an appearance 
of strength, confidence, and 
willingness to proceed with the 
litigation, if necessary. Early 
discovery includes promptly 
serving focused interrogatories 
and document requests, as well 
as scheduling an early deposition 
of either the corporate plaintiff 
or defendant to identify key 
witnesses and documents. Certain 
key witnesses should be deposed 
as soon as possible to obtain 
pertinent admissions and lock in 
testimony. A party should move 
to compel, as appropriate, at the 
first sign of delay.32

It is also important to avoid unnecessary 
extensions of time to discovery deadlines. 
Extensions may increase the costs of 
maintaining the case. It is also of concern 
that extensions of time decrease the chance 
of settlement, because the more time and 
resources are invested in a case, the less 
flexible the parties become and the chances 
of settlement are minimized. Extensions of 
time can be a significant hurdle for early 
case resolution.

6. Seek an early ruling on a key 
point of law.

The settlement of a class action case 
often hinges on how a key point of 

law is interpreted. For example, in a 
Section 11 securities case challenging a 
prospectus, this might be a ruling on the 
one-year statute of limitations. A party 
should therefore attempt to file a motion 
to clarify legal ambiguities as early as 
possible. In many cases, this will come in 
the Federal Rule of Civil Procedure 12(b)(6)  
motion to dismiss.

An area that is rich for early motions is 
discovery disputes. A motion to obtain 
internal investigations of corporate 
wrongdoing, on the basis of waiver of 
attorney-client or work product privileges, 
can advance a case towards settlement.

The court’s ruling on legal issues often 
will serve as the stepping stone to a 
settlement or an early summary judgment 
motion by the party prevailing in the legal 
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settlement discussions early. During 
the pre-trial conference, a party should 
encourage the court to schedule an early 
settlement conference if one is not already 
required by the court’s local rules.

Reaching an early settlement may require 
a party to think about matters other than 
a money-for-settlement. Parties should 
explore all available options. In the end, 
the possible shape of a settlement is limited 
only by the parties’ creativity.

9. Properly-timed alternative 
dispute resolution.

Mediation is often useful in reaching 
settlement, particularly after the 

parties are well-informed after completing 
steps 1 through 5. For larger damage 
cases, parties may utilize a focus group 
to determine potential juror reaction to 
witnesses and to obtain data points on a 
range of realistic damage amounts.

Mediation is a confidential, non-
binding process in which a neutral 
mediator facilitates settlement discussions 
between the parties. The process 
frequently involves an initial presentation 
by each party, followed by joint  
and separate sessions with the mediator. 
The goal is to identify and reach a 
mutually acceptable resolution of the 
dispute. Mediation participants should 
include decision-makers with settlement 
authority from each party. Parties 
should keep in mind that more than one 
round of mediation may be required to  
resolve a case.

If the parties agree to use a mediator, 
the focus then shifts to selecting the right 
mediator for the case. Selecting the right 
mediator will increase the chances for 
resolution. In addition to having the 
requisite background and experience, 
any mediator under consideration should 
have proven ability in the art of bringing 
the parties together. Such issues can be 
explored in a joint interview by both parties.

In addition to mediation, the parties 
should consider other alternative dispute 
resolution (ADR) alternatives, such as 
arbitration, early neutral evaluation, or 
other customized ADR processes.33

motion. The parties may consider adopting 
by stipulation and court order discovery 
rules or deadlines to speed the ability  
of the court to rule on the most important 
legal issues.

7. File a motion for summary 
judgment as soon as salient facts 
are settled.

Since district courts often resolve 
securities cases on summary judgment, 

a party should always consider filing, or 
be prepared to respond to, a summary 
judgment motion prior to the discovery 
cut-off. The strategic benefits of a partial 
motion for summary judgment can 
be significant. The motion can focus 
on statutory requirements under the  
Securities and Exchange Act, the PLRSA, or 
SLUSA, etc.

In particular, if the parties agree on the 
facts, or a partial set of facts, and the only 
dispute centers on the proper interpretation 
of the statutory terms, then a summary 
judgment motion can be an effective vehicle 
to resolve the case or significantly narrow 
the issues.

The keys to a successful summary 
judgment motion are effective preparation 
and discovery. In some instances, the 
information necessary for filing a summary 
judgment motion will be collected before 
the plaintiff files the complaint, or the 
defendant serves its answer.

If some discovery is needed, the parties 
may agree to conduct limited discovery 
directed at issues related to summary 
judgment and then ask the court to stay the 
remaining discovery until a ruling on the 
summary judgment motion.

8. If you don’t try to settle,  
you won’t.

Parties often overlook the possibility 
of an early attempt at settlement for 

the simple reason that they are too busy 
fighting. In some cases, a simple phone  
call from one party to the other can start the 
ball rolling.

Conducting steps 1 through 5 above as 
expeditiously as possible will allow a party 
to conduct substantive and meaningful 

Because of the benefits provided by 
ADR, many federal courts provide a menu 
of ADR options by local rule and will assist 
the parties in designing an ADR process 
that will meet their needs.

10. Anticipate legal challenges 
to the settlement terms, class 
membership, jurisdiction, or 
claims notice procedure.

The cases discussed at the outset of this 
article illustrate the many procedural 

traps for the unwary in the field of class 
action settlements. Like two sides of a 
coin, there are legal and practical facets to 
successful settlements. To avoid legal snags 
down the road, the practitioner should 
include as much detail as possible in the 
settlement agreement.

Among the terms to include in a 
settlement agreement, the heart of the 
case is usually monetary payment, 
and both the amount and timing of 
payment need to be agreed upon.  
Whether plaintiff’s attorneys’ fees are 
included or separate, the tax treatment 
of payments, and any lien claims against 
the settlement funds each require 
attention. The form and scope of releases 
are especially important when future 
claims may arise, or third party litigation 
concerning the same facts exists. Issues 
of confidentiality of the underlying  
dispute must be decided. Finally, according 
to Magistrate Judge Morton Denlow, for 
the court to retain jurisdiction “to enforce 
a settlement, the parties’ obligation to 
comply with the terms of the settlement 
agreement should be made part of the 
dismissal order either by 1) a provision 
retaining jurisdiction over the settlement 
agreement, 2) a provision requiring 
compliance with the settlement agreement, 
or 3) incorporation of the terms of the 
agreement into the order.34

Jurisdiction of the court is necessary for 
approval of a class action settlement, as 
illustrated in the Literary Cases, discussed 
above. In 2005, Congress passed the Class 
Action Fairness Act that is designed to 
push more cases into federal court. Among 
its provisions, the Class Action Fairness 
Act changed diversity jurisdiction rules.
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The Act also adopted stricter guidelines 
for judicial review of so-called “coupon 
settlements.” As explained by UCLA 
Professor Bill Rubenstein, the Act also 
imposed new notice rules to government 
officials for proposed settlements,  
as follows:

One of CAFA’s most significant 
provisions requires that 
governmental officials be notified 
of pending class action settlements 
and be given time to comment 
upon them before the settlement is 
finalized. 28 U.S.C. §1715. Within 
10 days of filing a proposed class 
action settlement, each defendant 
must serve “appropriate” federal 
officials and state officials in any 
state where one class members 
resides. Service is generally 
directed to the Attorney General 
of the United States and the state’s 
attorney general, or to the most 
obvious state regulatory official; 
in cases involving banks, the 
banking regulators must be served 
instead. 28 U.S.C. §1715(a).35

Under these provisions, on October 
11, 2007, Judge Cecilia M. Altonaga, U.S. 
District Court for the Southern District of 
Florida, denied approval of a proposed 
nationwide class settlement in Figueroa v. 
Sharper Image Corp.36 In Figueroa, several 
state attorney generals filed objections 
to the terms of the coupon settlement. 
According to commentators, Figueora 
teaches us to expect heightened scrutiny 
of certain settlements but financially fair 
agreements should still find approval. 
“Still, if the proposed settlement is 
objectively defensible, federal courts can be 
counted on to approve it notwithstanding 
objections from a handful of state attorneys 
general.”37 This case was the first time 
since adoption of the Class Action Fairness 
Act three years ago that a rejection of a 
settlement has turned on comments from 
attorney generals.

V. Conclusion

Often, a party has little choice except to 
become involved in a complex lawsuit. 

But once that happens, there are various 
strategies for bringing a case to a successful 
resolution before a costly trial. Although 
not as dramatic as a favorable jury verdict, 
this kind of victory often is greater than 
once achieved in the courtroom. Strategies 
for achieving it — through motion practice, 
ADR, settlement or some other mechanism 
— area based on early, effective and diligent 
preparation of the case.

1	 Mr. Fleischman is a partner at the law firm of 
Grant & Eisenhofer, P.A., a leading litigation 
boutique located in Wilmington, Delaware, 
and New York, representing shareholders 
in securities litigation and corporate 
governance matters nationally.  © 2008, Keith 
Fleischman, all rights reserved, reprinted by 
PLI with permission of the author.

2	 Examining the Work of State Courts, 2005, A 
National Perspective from the Court Statistics 
Project (2006) at 31. (The Court Statistics 
Project is a joint project of the National 
Center for State Courts, the State Justice 
Institute and the Bureau of Justice Statistics 
of the Department of Justice.) The nine states 
examined were Colorado, Florida, Indiana, 
Kentucky, Michigan, New Jersey, New 
Mexico, Rhode Island, and Texas.

3	 Federal Rule of Civil Procedure 23 (e) 
provides as follows:

(e) Settlement, Voluntary Dismissal,  
or Compromise.

The claims, issues, or defenses of a certified 
class may be settled, voluntarily dismissed, 
or compromised only with the court’s 
approval. The following procedures apply to 
a proposed settlement, voluntary dismissal, 
or compromise:

(1)	 The court must direct notice in a 
reasonable manner to all class members who 
would be bound by the proposal.

(2)	 If the proposal would bind class 
members, the court may approve it only after a 
hearing and on finding that it is fair, reasonable,  
and adequate.

(3)	 The parties seeking approval must file 
a statement identifying any agreement made 
in connection with the proposal.

(4)	 If the class action was previously 
certified under Rule 23(b)(3), the court 
may refuse to approve a settlement unless 
it affords a new opportunity to request 
exclusion to individual class members 
who had an earlier opportunity to request 
exclusion but did not do so.

(5)	 Any class member may object to the 
proposal if it requires court approval under 
this subdivision (e); the objection may be 
withdrawn only with the court’s approval.

Federal Rules of Civil Procedure, Rule 23 
(e), Cornell Law School web site (available at 
http://www.law.cornell.edu/rules/frcp/
Rule23.htm).

4	 See, e.g., Grant v. Bethlehem Steel Corp., 823 
F.2d 20, 22-23 (2d Cir. 1987).

5	 D’Amato v. Deutsche Bank, 236 F.3d 78, 85 (2d 
Cir. 2001).



w w w . G E L A W . c o m

Legal and Practical Considerations for Successful Settlements8
•

18	 Levitt, 2007 WL 4460629, *2

19	 Id.

20	 In re Adelphia Communications Corp. Securities 
& Derivative Litigation, 2008 WL 853574 (2d 
Cir. Mar. 27, 2008).

21	 Adelphia, 2008 WL 853574, *1 (quoting Wal-
Mart Stores Inc. v. Visa U.S .A., Inc., 396 F.3d 
96, 107 (2d Cir. 2005)).

22	 Thomas v. City of New York, 2008 WL 731438 
(2d Cir. Mar. 18, 2008).

23	 Thomas, 2008 WL 731438, *1.

24	 In re Literary Works in Electronic Databases 
Copyright Litigation, 509 F.3d 116 (2d 
Cir. 2007).

25	 New York Times Co. v. Tasini, 533 U.S. 483, 
488 (2001).

26	 Literary Works, 509 F.3d. at 133 (Walker, J., 
dissenting)(citing In re Lorazepam & Clorazepate 
Antitrust Litig., 289 F.3d 98, 107-08 (D.C. Cir. 
2002) (holding in an antitrust class action 
that “[u]nlike constitutional standing, this 
court’s jurisdiction does not turn on antitrust 
standing”). Compare Denney v. Deutsche Bank 
AG, 443 F.3d 253, 264 (2d Cir. 2006)(noting 
that all members of a settlement-only class 
must have constitutional standing), with 
id. at 265 (“The future-risk members of the 
Denney class have suffered injuries-in-fact, 
irrespective of whether their injuries are 
sufficient to sustain any cause of action.”).

27	 See, e.g., Press release, “ACLU Challenges 
Prison-Like Conditions at Hutto Detention 
Center,” Aug. 27, 2007 (“On August 
27, the ACLU announced a landmark 
settlement with U.S. Immigration and 
Customs Enforcement that greatly improves 
conditions for immigrant children and 
their families in the T. Don Hutto detention 
center in Taylor, Texas.”)(available at http://
www.aclu.org/immigrants/detention/ 
hutto.html).

28	 “Parmalat reaches settlement in US class-
action case,” Associated Press, May 2, 2008 
(“Italy’s dairy group Parmalat SpA said 
Friday it will issue new stock valued at more 
than $36 million to settle a class-action case 
against it in the U.S. Southern District Court 
of New York… The settlement removes 
the threat of a suit that had been weighing 
on the Italian company’s stock. Parmalat 
shares jumped on the news and by late 
morning they were trading up 2.6 percent 
at 2.25 euros ($3.50), outperforming an 
overall positive market.”)(available at http://
ap.google.com); and see, Steve Scherer, 
“Parmalat Settles U.S. Investors’ Suit in 
Stock Payout,” Bloomberg, May 2, 2008 
(available at http://www.bloomberg.com/

6	 Wal-Mart Stores Inc. v. Visa U.S.A., Inc., 396 
F.3d 96, 106 n. 12 (2d Cir. 2005); In re Ivan 
F. Boesky Secs. Litig., 948 F.2d 1358, 1368 (2d 
Cir. 1991).

7	 City of Detroit v. Grinnell Corp., 495 F.2d 448, 
463 (2d Cir. 1974).

8	 Bill Berkrot, “Merck confident will meet 
Vioxx settlement goals,” Reuters, Jan. 16, 
2008 (available at http://www.reuters.com/
article/health-SP/idUSN1655298220080117).

9	 Heather Won Tesoriero, Sarah Rubenstein, 
Jamie Heller, “Merck’s tactics largely 
vindicated as it reaches big Vioxx Settlement,” 
Wall St. J., Nov. 10, 2007 (“The deal will only 
go ahead if 85% of eligible claims are enrolled. 
Plaintiffs’ lawyers can only participate if they 
recommend the program to all their clients.”) 
(available at http://online.wsj.com/public/
article/SB119461288943387907.html)

10	 Id.

11	 Linda A. Johnson, “Supreme Court rejects 
Vioxx class action,” Wash. Post, Sept. 6, 2007 
(available at http://www.washingtonpost.
com/wp-dyn/content/article/2007/09/06/
AR2007090600944.html).

12	 “Merck’s tactics largely vindicated,” supra 
at note 8 (“Bruce Kuhlik, Merck’s general 
counsel, said the company had proved it 
could win in court. Those early successes 
‘enabled us to reach a reasonable resolution 
for such a reasonable amount of money,’  
he said.”)

13	 See In re Johns-Manville Corp., 517 F.3d 52 (2d 
Cir. 2008), and In re Johns-Manville Corp., 2004 
WL 1876046 (Bkrtcy. S.D.N.Y. Aug. 17, 2004).

14	 The court, Wesley, C.J., explained the 
challenge of how to structure the settlement, 
as follows:

As stated by the bankruptcy court: The 
ultimate challenge of these Chapter 11 cases 
was to formulate a plan of reorganization 
for the Debtors which would provide for 
payment to holders of present or known 
asbestos … claims … and those persons 
who have not yet manifested an injury but 
who would manifest symptoms of asbestos-
related illnesses at some future time…
Through it all, this court, this Debtor, and 
the parties in interest have had to address 
societal, legal and economic issues on a scale 
heretofore unknown to Title 11 proceedings.

In re Johns-Manville Corp., 517 F.3d at 56, n.6.

15	 Id. at 65.

16	 Id. at 61.

17	 Levitt v. Rogers, 257 Fed.Appx. 450, 2007 WL 
4460629 (2d Cir. Dec. 18, 2007).

apps/news?pid=20601085&sid=az25G1c_
Le3w&refer +=europe).

29	 These steps are adapted to the class action 
context from the articles by Edward A. Mas 
II & Robert A. Surrette, “Successful Early 
Resolution Strategies, helping companies 
avoid the enormous costs of litigating 
complex patent cases,” Executive Counsel 3:4 
(July/Aug. 2006)(available at http://www.
mhmlaw.com/article/Mas-Surrette%20
-%20Early%20Resolution%20-%20Final.pdf); 
Eric L. Barnum, “An Introduction to Early 
Case Assessment,” The Practical Litigator 
21-24 (Nov. 2006)(available at http://www.
schiffhardin.com/binary/barnum_110706.
pdf); and Morton Denlow, “Concluding a 
Successful Settlement Conference: It ain’t 
over till it’s over,” Court Review 14-19 (Fall 
2002)(available at http://aja.ncsc.dni.us/
courtrv/cr39-3/CR39-3Denlow.pdf).

30	 U.S. Courts web site, http://www. 
uwcourts.gov.

31	 See, e.g., Indiana state court management 
statistics, http://www.in.gov/judiciary/
admin/courtmgmt/.

32	 Mas & Surrette, supra note 28.

33	 In environmental cases, the U.S. Justice 
Department has utilized Alternative Dispute 
Resolution with good results. Statement of 
Lois J. Schiffer, Assistant. Attorney General, 
Environment and Natural Resources Division, 
U.S. Dept. of Justice, Before the Superfund, Waste 
Control and Risk Assessment Subcommittee of 
the Environment and Public Works Committee, 
U.S. Senate, Mar. 21, 2000 (“Another way 
that the Department has sought to make the 
Superfund enforcement process less time-
consuming and costly is through the use of 
alternative dispute resolution or ADR. The 
Department of Justice is committed to the use 
of ADR to assist in appropriate and efficient 
resolution of cases and issues. ADR can be 
a useful tool in avoiding years of potential 
litigation and focus efforts on protecting 
public health and the environment, rather 
than on protracted litigation. We have found 
ADR can be particularly helpful in complex 
multi-party CERCLA cost-recovery actions, 
which require enormous time and resources 
and demand immediate steps to address 
environmental contamination.”)

34	 Denlow, supra note 28, at 16 (citing Kokkonen 
v. Guardian Life Ins. Co., 511 U.S. 375, 381 
(1994)).

35	 William B. Rubenstein, “Understanding the 
Class Action Fairness Act of 2005,” UCLA 
Program on Class Actions, at 13 (available at 
http://www.classactionprofessor.com/cafa-
analysis.pdf).



G r a n t  &  E i s e n h o f e r  P . A .

9•
Keith Fleischman

36	 Figueroa v. Sharper Image Corp., 517 F.Supp.2d 
1292 (S.D. Fla. Oct. 11, 2007). 

37	 Brian Anderson & Mel Schwing, O’Melveny 
& Myers LLP, “CAFA Case Study: Settlement 
Rejection Reveals Mixed Impact of Class 
Action Law,” at 18, Wash. Legal Foundation, 
Contemporary Legal Note Series No. 58 
(Feb. 2008)(available at http://www.wlf.org/
upload/AndersonCLN.pdf).



w w w . G E L A W . c o m

i n f o@ge l aw . c om 
www . ge l aw . c om

1201 No r t h Ma r k e t S t r e e t 
W i lm i n g t o n , DE 19801 
O f f i c e . 3 02 . 6 22 . 7 000 
Fax . 3 02 . 6 22 . 7 100

485 Lex i n g t o n Avenue 
New Yo r k , NY 10017 
O f f i c e . 6 46 . 7 22 . 8 500 
Fax . 6 46 . 7 22 . 8 501


