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A perennial source of frustration for 
many investors — institutional 

and non-institutional alike — is what 
they perceive to be an inability to obtain 
information about the affairs of the 
companies in which they have invested. 
Stockholders who are not actively 
involved in the day-to-day management 
of a corporation, either as officers or as 
directors, often feel that they are being kept 
in the dark about the company’s affairs 
and financial condition. Of particular 
concern are those circumstances in which 
an investor suspects that a corporation’s 
officers or directors are engaged in some 
sort of self-dealing or other wrongdoing 
but (for obvious reasons) are not disclosing 
that wrongdoing to stockholders.

Stockholder’s Right to 
Access Corporate Books 

and Records

What many investors do not realize is 
that many states afford stockholders a 

statutory right to demand access to corporate 
books and records, including a list of record 
stockholders, as long as the requesting 
stockholder has a proper purpose for the 
inspection and meets certain procedural 
formalities. When invoked properly, this 
statutory right can be an invaluable tool 
for stockholders with legitimate needs 
to obtain information about the value of 
their stock or the affairs of the companies 
in which they have invested. Additionally, 
such statutes provide stockholders with the 
ability to communicate with their fellow 
stockholders regarding matters of common 
interest, such as upcoming stockholder 
votes or stockholder class action lawsuits 
against the company.

Determine the  
State of Incorporation  

of the Company

The first step in deciding whether such 
a statute may be useful to a particular 

stockholder is to determine the state of 
incorporation of the company in which it 

is interested, since that state’s statute will 
govern. Because Delaware is the state of 
incorporation of the majority of publicly 
traded companies, Delaware’s statute is by 
far the most frequently utilized, and will be 
the focus of this article. Delaware’s statute 
is also one of the nation’s broadest in terms 
of the rights afforded to investors.

Delaware’s inspection statute, 8 Del. 
C. § 220, provides that any stockholder  
of record of a Delaware stock corporation, 
or any member of a Delaware  
nonstock corporation:

shall, upon written demand under 
oath stating the purpose thereof, 
have the right during the usual 
hours for business to inspect 
for any proper purpose the 
corporation’s stock ledger, a list 
of its stockholders, and its other 
books and records, and to make 
copies or extracts therefrom.

Stockholder May File Suit

If the corporation refuses to permit the 
inspection or fails to respond to the 

demand within five business days, the 
stockholder may file suit in the Delaware 
Court of Chancery for an order compelling 
the inspection.2 A lawsuit brought 
pursuant to Section 220(c) is summary in 
nature,3 and discovery will be limited to 
the narrow purposes of the proceeding.4 
In addition, The Delaware Supreme Court 
has stated that, from a timing perspective, 
Section 220 proceedings “should be 
managed expeditiously.”5 Thus, such cases 
can often be brought to trial and resolved 
by the Court within a few months after the 
initial demand is made.

Under Section 220, unlike many 
similar statutes in other states, there are 
no prerequisites to the right to demand 
inspection in terms of the number of shares 
owned or the duration of ownership. 
Instead, the right to inspection may be 
exercised by any stockholder of record 
of the company.6 Although a demand by 
a beneficial owner of stock may not be 
enforceable, a beneficial owner may make 
a demand by acting through the holder 

of record. This is frequently done by 
stockholders whose stock is held of record 
by large securities depositories; in fact, 
these depositories typically have personnel 
specifically designated to facilitate such 
requests on behalf of their customers.

Stockholder Must Follow 
Section 220 Procedure

In order to succeed in a request for 
inspection pursuant to Section 220, a 

stockholder must be careful to follow all of 
the procedural niceties of the statute. These 
include the requirement that the demand 
be made in writing and under oath, that it 
be directed to the corporation’s registered 
office in Delaware or to its principal place 
of business, and that, if the demand is 
made by the stockholder’s attorney or 
agent, the demand be accompanied by a 
power of attorney authorizing the attorney 
or agent to do so.7 The demand must state 
the stockholder’s purpose for seeking the 
inspection with specificity, and should 
contain a recitation of the documents or 
categories of documents sought to be 
examined. Failure to comply with these 
statutory requirements may result in a 
corporation’s rejection of the demand, and 
if timely raised as a defense to a legal action 
pursuant to Section 220, may result in the 
court’s denial of the requested inspection 
as well.8

Statement of  
Proper Purpose

Assuming that a stockholder who 
submits a Section 220 demand is a 

record stockholder and has followed the 
statutory procedures, the next hurdle to 
be cleared is the statement of a “proper 
purpose” for the demand. If the corporation 
rejects the demand and a lawsuit follows, 
the burden of proof regarding the propriety 
of the stockholder’s purpose will depend 
on the nature of the documents sought. If 
the stockholder seeks only the company’s 
stock ledger or stockholder list, the burden 
will be on the corporation to prove that the 
stockholder’s purpose is improper.9 If, on 
the other hand, the stockholder seeks other 
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corporate books and records, it will be the 
stockholder’s burden to prove its purpose 
is proper.10

Section 220 defines “proper purpose” 
as “a purpose reasonably related to such 
person’s interest as a stockholder.”11 The 
Delaware courts have also required that a 
stockholder’s purpose not be adverse to the 
interests of the corporation.12 In cases where 
a stockholder has several purposes for its 
Section 220 demand, the courts will look 
at its primary purpose, and if that purpose 
is proper the inspection will be permitted 
notwithstanding any improper secondary 
purposes.13 An evaluation of the propriety 
of a stockholder’s purpose will necessarily 
depend upon the facts of each case.14

One important purpose that has been 
recognized as proper — and for which the 
Delaware Supreme Court has affirmatively 
encouraged stockholders to exercise their 
Section 220 inspection rights — is to gather 
information prior to filing a stockholder 
derivative suit.15 The Delaware courts have 
dismissed derivative complaints containing 
vague allegations that could have been 
made more specific by resort to Section 
220.16 For example, in affirming the Court 
of Chancery’s dismissal of the shareholder 
derivative complaint brought against 
Michael Eisner and his fellow directors 
of Walt Disney Company for breach of 
fiduciary duty in connection with the 
approval of certain executive compensation 
packages, the Delaware Supreme Court 
rejected the plaintiffs’ argument that the 
unavailability of pre-suit discovery had 
prevented them from pleading their claims 
with the particularity required by the 
court.17 The Court recognized that this was 
a “common complaint” among plaintiffs, 
but stated that the Section 220 inspection 
procedure “may well [provide plaintiffs 
with] the ‘tools at hand’ to develop the 
necessary facts for pleading purposes.”18

Thus, the Court of Chancery has held 
that, where a derivative plaintiff eschews 
its “responsibility” to conduct a pre-suit 
investigation via Section 220 or other 
means, the allegations in the complaint will 
not be read broadly, and the court will not 

infer the existence of other facts that could 
have been proven or disproven by such 
an investigation.19 On the other hand, in 
a recent case where a pre-suit Section 220 
demand was made, and the information 
gleaned therefrom was used to prepare a 
particularized derivative complaint, the 
Court of Chancery denied the defendants’ 
motion to dismiss, and further rejected the 
defendants’ argument that the documents 
produced pursuant to Section 220 could 
be used to refute the plaintiffs’ factual 
allegations on the motion to dismiss.20 The 
court explained:

[Plaintiff] availed himself of the 
’tools at hand’ by filing the § 
220 action. He should not now 
be penalized for taking this step 
that our courts have encouraged. 
Plaintiffs are urged to use these 
‘tools’ to gather information and 
evaluate whether a legitimate 
claim exists.21

Therefore, pre-suit investigation is not 
only a proper purpose for a Section 220 
demand, but a stockholder who fails to 
make a Section 220 demand before filing a 
derivative suit will not find sympathy with 
the Delaware courts when the sufficiency 
of its complaint is at issue. As the Court of 
Chancery has stated: “After the repeated 
admonitions of the Supreme Court to use 
the ’tools at hand’ … lawyers who fail to 
use those tools to craft their pleadings do so 
at some peril.”22

The Delaware courts have also held 
that inspections pursuant to Section 220 
are proper for the following purposes, 
among others: communication with other 
stockholders regarding a solicitation of 
proxies;23 communication with other 
stockholders regarding a stockholder 
class action against the corporation;24 
communication with other stockholders for 
the purpose of influencing management to 
change its policies;25 communication with 
other stockholders to encourage them to 
dissent from merger and seek appraisal;26 
valuation of one’s stockholdings;27 and 
investigation of suspected mismanagement 
where some credible basis for the 
stockholder’s suspicions is shown to 
exist.28 Conversely, the courts have rejected 

stockholders’ requests to inspect books 
and records for such purposes as: gaining 
information to facilitate a tender offer when 
the stockholder has already been enjoined 
from pursuing a tender offer;29 valuing the 
company as a whole in order to determine 
whether to increase one’s bid in a tender 
offer;30 gathering information for use in 
a stockholder’s individual employment-
related claims against the corporation;31 
obtaining information to use to exert 
economic pressure upon a third party in 
connection with a labor union’s strike;32 or 
satisfying idle curiosity.33

Assuming that a proper purpose 
has been stated, the final inquiry will 
focus on the appropriate scope of the 
inspection. Generally, a stockholder will 
be permitted to inspect those documents 
it proves are “essential and sufficient” 
to the accomplishment of its proper 
purpose(s).34 Section 220(c), however, 
expressly permits the Court of Chancery 
to “prescribe any limitations or conditions 
with reference to the inspection,” and the 
court in fact has a duty to narrowly tailor 
the inspection as necessary to protect the 
corporation’s interests.35 Accordingly, there 
may be situations in which the inspection 
is circumscribed more narrowly than 
those documents that are “essential and 
sufficient.” Often, however, the court has 
found that the stockholder’s execution of 
a confidentiality agreement will suffice to 
protect the corporation’s interests.36

In an ideal world, all of a stockholder’s 
questions regarding the companies in which 
it has invested will be answered in the 
ordinary course of a corporation’s affairs, 
whether at stockholder meetings, through 
proxy statements, or in such documents as 
quarterly financial statements and annual 
reports. Unfortunately, however, such 
disclosures do not always suffice to address 
all of a stockholder’s concerns, and in 
many cases serve only to create additional 
concerns. In such circumstances, Section 
220 and similar statutes in other states 
provide stockholders with an invaluable 
means to find the answers they are  
looking for.



w w w . G E L A W . c o m

The Statutory Right of Inspection: An Important but Often Overlooked Tool4
•

1	 This article first appeared in The Corporate 
Governance Advisor, May/June 2001 Vol. 9, 
# 3. Megan D. McIntyre is a partner at Grant 
& Eisenhofer, P.A. in Wilmington, DE. Ms. 
McIntyre and her colleagues at G&E, have 
successfully represented clients on both the 
plaintiff’s and defendant’s side of actions 
pursuant to 8 Del. C. Section 220.

2	 8 Del. C. § 220(c). The Delaware Court of 
Chancery has exclusive jurisdiction over 
actions pursuant to Section 220. Id.

3	 See Brehm v. Eisner, 746 A.2d 244, 267 (Del. 
2000); Gotham Partners, L.P. v. Hallwood 
Realty Partners, L.P., 714 A.2d 96, 103-04 
(Del. Ch. 1998); Coit v. American Century 
Corp., 1987 WL 8458, at *1 (Del. Ch. Mar.  
20, 1987).

4	 See Hoschett v. TSI Int’l, 1996 WL 422344, at 
*1 (Del. Ch. July 17, 1996); U.S. Die Casting 
and Dev. Co. v. Security First Corp., 1995 
WL 301414, at *3 (Del. Ch. Apr. 28, 1995); 
Patterson v. Tribune, 1982 WL 8786, at *2-3 
(Del. Ch. Mar. 11, 1982).

5	 Brehm, 746 A.2d at 267.

6	 8 Del. C. § 220(a).

7	 8 Del. C. § 220(b).

8	 See, e.g., Mattes v. Checkers Drive-In 
Restaurants, Inc., 2000 WL 1800126, at *1-2 
(Del. Ch. Nov. 15, 2000) (granting motion to 
dismiss where demand was not accompanied 
by power of attorney as required by Section 
220(b)); Norton v. Health-Pak, Inc., 1999 
WL 252380, at *1 (Del. Ch. Apr. 12, 1999) 
(dismissing Section 220 complaint where 
plaintiff failed to affirm under oath that he 
was record stockholder); but see Sahagen 
Satellite Technology Group, LLC v. Ellipso, 
Inc., 2000 WL 1456925, at *2 (Del. Ch. Sept. 
27, 2000) (permitting inspection even though 
demand was not under oath, where plaintiff 
testified under oath at trial and defendant 
failed to raise defense in timely manner); 
Kortum v. Webasto Sunroofs Inc., 2000 WL 
193111, at *7 (Del. Ch. Feb. 9, 2000) (same).

9	 8 Del. C. § 220(c).

10	 Id.

11	 8 Del. C. § 220(b).

12	 See, e.g., Compaq Computer Corp. v. Horton, 
631 A.2d 1, 3 (Del. 1993); CM&M Group, Inc. 
v. Carroll, 453 A.2d 788, 792 (Del. 1982).

13	 See BBC Acquisition Corp. v. Durr-Fillauer 
Med., Inc., 623 A.2d 85, 88 (Del. Ch. 1992); 
CM&M Group, 453 A.2d at 792.

14	 See CM&M Group, 453 A.2d at 792.

15	 See Brehm, 746 A.2d at 266-67; Scattered Corp. 
v. Chicago Stock Exchange, Inc., 701 A.2d 70, 

78 (Del. 1997); Grimes v. Donald, 673 A.2d 
1207, 1216 n.11, 1218 (Del. 1996); Rales v. 
Blasband, 634 A.2d 927, 934 n.10 (Del. 1993); 
Grimes v. DSC Communications Corp., 724 
A.2d 561, 565-66 (Del. Ch. 1998); see also 
U.S. Die Casting and Dev. Co. v. Security 
First Corp., 687 A.2d 563, 571 (Del. 1997) (“a 
Section 220 proceeding may serve a salutory 
mission as a prelude to a derivative suit”) 
(footnote omitted).

16	 See Brehm, 746 A.2d at 266-67; Scattered 
Corp., 701 A.2d at 78-79; White v. Panic, 2000 
WL 85046, at *6-7 (Del. Ch. Jan. 19, 2000).

17	 Brehm, 746 A.2d at 266-67.

18	 Id.

19	 White, 2000 WL 85046, at *6-7.

20	 In re New Valley Corp. Deriv. Litig., 2001 WL 
50212, at *6 n.17 (Del. Ch. Jan. 11, 2001).

21	 Id.

22	 Mizel v. Connelly, 1999 WL 550369, at *5 
(Del. Ch. Aug. 2, 1999) (citations omitted).

23	 See, e.g., General Time Corp. v. Talley Indus., 
Inc., 240 A.2d 755, 756 (Del. 1968).

24	 See, e.g., Compaq, 631 A.2d at 3-5.

25	 See, e.g., Conservative Caucus Research, 
Analysis & Educ. Found., Inc. v. Chevron 
Corp., 525 A.2d 569, 571-73 (Del. Ch. 1987); 
Credit Bureau of St. Paul, Inc. v. Credit 
Bureau Reports, Inc., 290 A.2d 689, 690-91 
(Del. Ch.), aff’d, 290 A.2d 691 (Del. 1972). This 
purpose has been found to be proper, even if 
the proposed policy change will not enhance 
shareholder value, as long as it is not adverse 
to the corporation’s interest. See Food and 
Allied Serv. Trades Dep’t, AFL-CIO v. Wal-
Mart Stores, Inc., 1992 WL 111285, at *4 (Del. 
Ch. May 20, 1992).

26	 Weiss v. Anderson, Clayton & Co., 1986 WL 
5970, at *2 (Del. Ch. May 22, 1986).

27	 See, e.g., CM&M Group, 453 A.2d at 792-793; 
Kortum, 2000 WL 193111, at *7; Helmsman 
Management Servs. v. A & S Consultants, 
Inc., 525 A.2d 160, 165 (Del. Ch. 1987).

28	 See, e.g., Security First Corp. v. U.S. Die 
Casting & Dev. Co., 687 A.2d 563, 567 (Del. 
1997); Thomas & Betts Corp. v. Leviton 
Mfg. Co., 681 A.2d 1026, 1031 (Del. 1996); 
Carapico v. Philadelphia Stock Exchange, 
2000 WL 1456924, at *4 (Del. Ch. Sept. 27, 
2000); Helmsman Management, 525 A.2d at 
165-166; Skouras v. Admiralty Enters., Inc., 
386 A.2d 674, 678 (Del. Ch. 1978).

29	 American Carriers, Inc. v. Baytree Investors, 
Inc., 1988 U.S. Dist. LEXIS 5052, at *14-17 (D. 
Kan. May 18, 1988).

30	 BBC Acquisition Corp., 623 A.2d at 90-91; 

Golden Cycle, LLC v. Global Motorsport 
Group, Inc., 1998 WL 326680, at *2 (Del. Ch. 
Jun. 18, 1998).

31	 Lynn v. EnviroSource, Inc., 1991 WL 80242, 
at *2 (Del. Ch. May 13, 1991), aff’d, 608 A.2d 
728 (1991).

32	 Carpenter v. Texas Air Corp., 1985 WL 11548, 
at *3-4 (Del. Ch. Apr. 18, 1985).

33	 See Security First Corp., 687 A.2d at 570; 
Insuranshares Corp. of Del. v. Kirchner, 5 
A.2d 519, 521 (Del. 1939).

34	 See Helmsman, 525 A.2d at 167; Landgarten 
v. York Research Corp., 1988 WL 7392, at *4 
(Del. Ch. Feb. 3, 1988); Tactron, Inc. v. KDI 
Corp., 1985 WL 44694, at *1 (Del. Ch. Jan.  
10, 1985).

35	 Thomas & Betts Corp., 681 A.2d at 1034.

36	 See, e.g., CM&M Group, 453 A.2d at 793-794.



G r a n t  &  E i s e n h o f e r  P . A .

Th i s page has been i n t e n t i o n a l l y l e f t  b l a n k .

5•
Megan D. McIntyre



w w w . G E L A W . c o m

i n f o@ge l aw . c om 
www . ge l aw . c om

1201 No r t h Ma r k e t S t r e e t 
W i lm i n g t o n , DE 19801 
O f f i c e . 3 02 . 6 22 . 7 000 
Fax . 3 02 . 6 22 . 7 100

485 Lex i n g t o n Avenue 
New Yo r k , NY 10017 
O f f i c e . 6 46 . 7 22 . 8 500 
Fax . 6 46 . 7 22 . 8 501


