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Introduction
1.

This declaration provides my opinion and reasoning regarding

the Non-Monetary Relief Agreement (“Non-Monetary Relief Agreement” or
“Agreement”) agreed to by City of Monroe Employees’ Retirement System,
derivatively on behalf of Twenty-First Century Fox, Inc. (“21CF”), with
Rupert Murdoch et al. and 21CF, in connection with the proposed settlement
of the above-captioned litigation (the “Settlement”).
2.

This declaration describes my involvement in the negotiation of

this Agreement, briefly describes the reasoning behind the Agreement’s
terms and structuring, and states the basis for the opinions I offer here.
3.

In my opinion, the provisions of this Agreement significantly

strengthen the capacity and commitment of Fox News Channel (“Fox
News”) to respond effectively, appropriately and lawfully to complaints and
incidents of sexual harassment and other forms of discrimination and
retaliation that occur in connection with Fox News employees and in Fox
News workplaces. In particular, the provisions articulate a clear, public and
accountability-oriented commitment not to tolerate sexual harassment, other
forms of discrimination and retaliation and set out detailed plans for
achieving that commitment through the development, implementation and
ongoing oversight of systems within Fox News. When these structures and
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tools set forth in the Agreement are in place, the tone from the top and the
reality with regard to sexual harassment, other forms of discrimination and
retaliation for employees and others who interact with Fox News should
markedly improve.
4.

The multifaceted non-monetary relief set forth in the

Agreement may also prove to be a model for other employers that have not
developed adequate or effective systems and implementation practices to
address sexual harassment and other forms of discrimination in their
workplaces.
Qualifications
5.

I have been retained in this matter as an expert in law and

policy related to workplace sexual harassment and other forms of
employment discrimination.
6.

I am the Herbert and Doris Wechsler Clinical Professor of Law

at Columbia Law School, co-Director of the Law School’s Center for
Gender & Sexuality Law, and Director of the Columbia Law School
Sexuality and Gender Law Clinic. I have been a law professor since 2000,
beginning at Rutgers School of Law-Newark, where I also taught
employment discrimination and directed the Law School’s Women’s Rights
Clinic.
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7.

Much of my scholarship has been in the area of discrimination

law. As indicated in the curriculum vitae that I attach here, several articles I
have written have received awards for their contribution to the field. Others,
including Discrimination by Comparison, 120 Yale Law Journal 728 (2011),
have been cited by federal circuit courts. I also edited the six-volume series
Library of Essays on Equality and Anti-Discrimination Law (2013).
8.

I am a member of the bar of the State of New York and am

retired from the bar of the State of Massachusetts. I am also a member of
the bars of numerous circuits and the U.S. Supreme Court. I have an A.B.
from Brown University (1985) and a J.D. from Harvard Law School (1990),
both with honors. Before entering law teaching, I clerked for the Honorable
Marie L. Garibaldi of the New Jersey Supreme Court (1990-91). Prior to
entering academia, I was a staff attorney and then senior staff attorney with
Lambda Legal (1991-2000), where I specialized in discrimination based on
sexual orientation, gender identity, and HIV/AIDS. In that capacity, I
worked on employment discrimination litigation, legislation and policy
advocacy involving both public and private employers throughout the
nation.
9.

I served the Sex and Law Committee of the Association of the

Bar of the City of New York during the early 1990s and as a member of the
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Executive Board and then chair of the Section on Sexual Orientation and
Gender Issues of the Association of American Law Schools (2007-11).
Throughout my career, I have participated in numerous conferences and
workshops for lawyers, judges and others on employment discrimination
issues.
10.

In the course of the teaching, research, scholarship and other

work on discrimination matters as described above, I have become very
familiar with both the law and best practices for addressing discrimination in
corporate workplaces.
Background
11.

I was retained on May 9, 2017 by Bernstein Litowitz Berger &

Grossmann, LLP (“BLB&G”), and Grant & Eisenhofer P.A (“G&E”),
plaintiffs’ co-lead counsel, as an expert in sexual harassment and
discrimination law and policy in connection with either the prosecution or a
possible settlement of the matter here. At the time, I was familiar with some
of the sexual harassment and retaliation allegations against Fox News and
some of its employees from news media accounts.
12.

After being retained, I carefully reviewed the draft complaint in

this action; numerous Fox News and Twenty-First Century Fox policies
contained in employee handbooks; and other documents, some with
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substantial redactions, obtained by BLB&G and G&E from counsel for
Twenty-First Century Fox.
13.

I also reviewed a complaint filed in a class action suit against

Twenty-First Century Fox et al., captioned Wright, et al. v. Twenty-First
Century Fox, Inc., et al., Index No. 22446/2017E (N.Y. Sup. Ct. Bronx
Cnty.), which included extensive allegations of discrimination and
retaliation based on race and other protected characteristics at Fox News.
14.

In addition, I reviewed reports and analyses of task forces that

were created in connection with discrimination litigation at the Coca-Cola
Company, Texaco and other large employers.
15.

From the time I was retained, I have provided guidance to the

plaintiffs’ counsel on all aspects of the development of the Non-Monetary
Relief Agreement.
The Non-Monetary Relief Agreement
16.

Three foundational elements are necessary to achieve

meaningful and enduring reform in a corporate environment where sexual
harassment, retaliation and other discrimination law violations have been
systemic, rather than isolated occurrences: a) a clear, strong and publicly
stated commitment to nondiscrimination; b) the incorporation of this
commitment into policies and practices to address and eradicate endemic
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problems of sexual harassment, retaliation and other forms of
discrimination; and c) an oversight system that enables and supports
meaningful, enduring implementation of the nondiscrimination commitment.
17.

Put another way, a clear policy, structural reforms, and a

meaningful, ongoing commitment to enforcement of the policy and
execution of the structural reforms are necessary when harassment,
retaliation and other forms of discrimination have been tolerated and enabled
at the highest levels of a company’s management and board of directors.
18.

Each of the three elements set out above, together with the

supplemental provisions to be discussed below, all form part of the NonMonetary Relief Agreement. These principles and objectives were the
driving force behind my proposals and advice leading to the creation of the
Workplace Professionalism and Inclusion Council (“Council”) at the heart of
this Settlement.
19.

Taken together, the Agreement’s provisions, along with the

outside experts who are slated to serve as the Council’s independent
appointees, enable the depth and breadth of change necessary to the
corporate culture and practices that permitted sexual harassment, retaliation
and other forms of discrimination at Fox News and the failure to correct this
misconduct by Twenty-First Century Fox and its Board of Directors.
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20.

I believe that with this Agreement in place, Fox News will be

able to move forward with a working environment free from persistent
sexual harassment, retaliation and other forms of discrimination and a
structure of responsiveness and accountability in place to receive and
address allegations of harassment, discrimination and retaliation quickly,
appropriately and lawfully.
Summary of Elements of Non-Monetary Relief Agreement
21.

The Agreement contains numerous significant reforms that

enable it to support enduring and positive change at Fox News:
a. A clear and specific Commitment Statement (“Commitment
Statement” or “Statement”) that sets an affirmative commitment
to a business practice and corporate value of not tolerating
sexual harassment, race discrimination, and all other forms of
unlawful discrimination and retaliation.
b. A corporate commitment to public disclosure of the
Commitment Statement and related obligations.
c. The creation of the Fox News Workplace Professionalism and
Inclusion Council (“Council”) with the purpose of providing
independent oversight, guidance and public reporting on Fox
News’s performance of the commitments expressed in the
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Commitment Statement and with a structure that enables this
independent oversight.
d. The allocation of resources to support the work of the Council.
e. Support for data-gathering, including the funding and
administration of anonymous, periodic surveys of employees
and others who work or have worked in relevant ways with Fox
News.
f. Provision for the Council to recommend to management shortand long-term communication vehicles, accountability-based
performance structures, and mandatory reporting requirements.
The Commitment Statement
22.

The Commitment Statement is the foundation of the Agreement

here and is uniquely powerful in its clarity and recognition that the
commitment by Fox News and Twenty-First Century Fox to
nondiscrimination law is not only a legal requirement but also a corporate
value and a business practice. While words alone will not suffice, a
statement like this is critical for establishing the institution’s intended
commitment to requiring professional and appropriate conduct and to never
excusing discriminatory misconduct going forward.
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23.

Importantly, the statement enumerates the specific forms of

unlawful discrimination that prompted this litigation – sexual harassment,
race discrimination, and retaliation – along with “all other forms of
discrimination prohibited by law.”
24.

Also importantly, the Statement specifies that the commitment

against retaliation of both Fox News and Twenty-First Century Fox is not
only to its employees but also to anyone who “in good faith complains about
harassment or discrimination, or who provides support, as a witness or
otherwise, for a complaint regarding harassment or discrimination.”
25.

The clarity and broad scope of this commitment set a tone and

create obligations on the part of Fox News and Twenty-First Century Fox
that, together with the Agreement’s implementation-oriented provisions,
should help ensure an environment that rejects the rampant harassment,
discrimination and retaliation that was permitted and supported by both
entities in ways that gave rise to this litigation.
26.

By characterizing its “zero tolerance” for discrimination as a

business practice, Fox also expresses an understanding that corporate
tolerance for harassment, other forms of discrimination and retaliation is not
only unlawful but also is costly and damaging to business practice and
opportunities.
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27.

To be sure, a statement of this sort, without more, does little to

ensure meaningful change. It is the combination of this Statement and the
Agreement’s many implementation provisions that are uniquely valuable
here.
Twenty-First Century Fox’s Publication of its Commitment
28.

Publication of a commitment not to tolerate harassment, other

forms of discrimination or retaliation is an important dimension of both
shifting a corporate environment and generating a new and distinct level of
accountability to employees and the public.
29.

The Agreement requires Twenty-First Century Fox to publicize

the Commitment Statement and, importantly, to publicize the Board of
Director’s responsibility for oversight of its implementation. Because the
Board appears to have failed to perform this oversight previously, this
publication obligation enhances the exposure of the Board to public scrutiny
of its fulfillment of its commitments. Other provisions, discussed below,
provide additional, related opportunities for public awareness of the Board’s
and the Company’s fulfillment of its commitments.
Creation of the Fox News Workplace Professionalism and
Inclusion Council (“Council”)
30.

A renewed public commitment to prohibiting harassment,

discrimination and retaliation is an essential first step to altering the deeply
11

troubling practices that pervaded senior levels of Fox News, but the key to
establishing and sustaining systemic change is in the corporate structures
and resources dedicated to implementation.
31.

While a corporation might typically lodge responsibility for

change primarily in a new or revised Board committee, the credibility and
effectiveness of that approach would have been dubious here given the
failures that had enabled sexual harassment and retaliation to continue at Fox
News over the course of many years.
32.

Locating responsibility for change entirely or primarily with

Fox News’s senior management would have been similarly flawed.
33.

Yet to remove responsibility for change and oversight entirely

from senior management would also be problematic for two reasons. First,
these are the parties that must commit to altering the environment because
they control the day-to-day operations within Fox News. Without their
involvement in and responsibility for reform, change will be superficial at
best. Second, developing knowledge, expertise and accountability within
the corporate leadership team is essential to minimizing the risk of
regression after the contractually-mandated five-year period of formal
oversight ends.
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34.

For similar reasons, the Board must have ongoing involvement

and responsibility in this area so that it is informed and, over time, develops
its capacity to identify and respond properly to concerning developments
related to Fox News’s ability to carry out the commitments in the
Commitment Statement.
35.

The proposed Fox News Workplace Professionalism and

Inclusion Council is staffed to allow for, and indeed to require deep
involvement from both management and the Board. The Council is chaired
by the most senior human resources officer within Twenty-First Century
Fox, Executive Vice President Thomas Gaissmaier, who has ultimate
responsibility for human resources management – including the handling of
harassment and other discrimination and retaliation by Fox News. Also on
the Council is the most senior human resources officer within Fox News,
Kevin Lord, who by virtue of his leadership role in the organization must be
immersed in efforts to implement the Commitment Statement if those efforts
are to succeed.
36.

The Agreement contains an important additional provision to

strengthen ties between Fox employees and the work of the Council
(“Consultation with Fox News Employees,” ¶10). Through this provision,
not only will members of Fox News’s senior staff provide information to
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assist Council members in their efforts but these employees will also have an
additional responsibility to ensure that other employees within Fox
understand the ways in which the Council is working to ensure that
harassment and other forms of discrimination and retaliation are not
tolerated at Fox.
37.

It is through these interactive efforts, over time, that the

changes required to fulfill the terms of the Agreement can become
embedded not just in policies but also in practices throughout the company.
Importantly, this provision for consultation between Council members and
employees will occur with employees of Twenty-First Century Fox as well
as Fox News. Agreement, ¶10.
38.

While the empowerment of new heads of human resources is

helpful, it is clear that outside expertise is also essential to redress existing
problems and to prevent new ones. The existence of four independent
appointees with relevant expertise is therefore a crucial feature of the
Council.
39.

In particular, the provisions requiring that two of the four

independent appointees have expertise related to addressing workplace
equality and discrimination ensure that the Council will be informed by
state-of-the-art knowledge as it carries out its work and that all Council
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members, including the two management members of the Council, will be
able to integrate that knowledge into their daily operations. Likewise, the
appointment of two media industry leaders with relevant expertise will help
ensure that the Council has the benefit of industry expertise from outside of
Fox and has members whose work in the industry will enhance the Council’s
credibility and legitimacy and, ultimately, its impact on the company.
40.

Each of the nominees for these independent positions brings an

impressive range of expertise that will directly support the Council’s work in
providing oversight and guidance of the fair, equitable, prompt and effective
implementation of the Commitment Statement and other Agreement terms.
a. Judge Barbara S. Jones is a highly respected former federal
district court judge with significant relevant expertise. Judge
Jones’s resume describes many of her other accomplishments.
Among these: she was appointed by the U.S. Secretary of
Defense to chair a Congressional panel mandated to conduct a
12-month review and assessment of the systems used by the
military to investigate, prosecute, and adjudicate crimes
involving sexual assault and sexual harassment. Judge Jones
led a panel of nine members, which conducted 14 days of
public hearings and 65 subcommittee meetings on key relevant
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topics concerning sexual harassment. The panel also heard
from 154 witnesses, experts in their fields, conducted site visits
at military installations, and reviewed thousands of pages of
reports and data. In June 2014 the Panel submitted a report to
Congress and the Secretary of Defense with more than 100
detailed recommendations – virtually all of which have been
adopted.
b. Sylvia Ann Hewlett is the founder and CEO of the Center for
Talent Innovation. Dr. Hewlett is an economist with twenty
years of experience in global talent management focused
particularly on the challenges and opportunities faced by
women, minorities, and other previously excluded groups. Dr.
Hewlett’s clients include multiple Fortune 500 companies.
c. Brande Stellings is Senior Vice President at Catalyst, a global
nonprofit that works with CEOs and leading companies to build
workplaces that work for women. At Catalyst, Ms. Stellings
leads Advisory Services, which consists of Catalyst’s
Consulting Services and its Corporate Board Services. Ms.
Stellings is an expert on women’s leadership and diversity, and
works closely with companies to accelerate the advancement of
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women. Since Ms. Stellings joined Catalyst in 2005, she has
conducted engagements for professional services firms and
advised Fortune 500 companies on the creation and
implementation of business-driven diversity and inclusion
strategies, with a focus on the advancement of women.
d. Virgil Smith is a 24-year veteran of the Gannett Company
where, as the first black publisher, corporate Human Resources
executive, and Chief Diversity Officer, he focused on diversity
issues and talent management. Dr. Smith is currently the
Chairman of the Smith Edwards Group, LLC, a coaching and
consulting firm that provides executive search services. Dr.
Smith serves as a consultant and professional and career coach
for the Asian American Journalists Association and works with
journalism and leadership advisory boards at Florida
International University, University of North Texas, and
Morgan State University.
41.

Nomination and approval process. The nomination and

approval process for the Council’s independent appointees has design
features that enhance the likelihood that the Council members will work
effectively together to maximize the synergies among their areas of
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expertise. By the terms of the Agreement, each party commits to disclose its
nominees to the other and to address objections or concerns privately and
informally. This arrangement should help to ensure against public disputes
regarding membership that could potential undermine the Council’s
collective efforts. Agreement, ¶¶6-7.
42.

Compensation. The compensation provisions for the

independent appointees ensure that the parties will be able to attract highly
qualified and experienced individuals to perform the extensive work
required by the Agreement. Agreement, ¶9.
43.

The Council’s Authority. The express grant of authority and

responsibility to the Council to fulfill the objectives set out in the
Commitment Statement (Agreement, ¶11) is a basic but also important
feature that reinforces the Council’s obligation to exercise ongoing
leadership in ensuring that Fox News has the systems and staffing in place to
prevent sexual harassment, other discrimination and retaliation and to
address incidents quickly and appropriately if they occur.
44.

This grant is elaborated later in the Agreement (¶18) in

important respects, including that the Council’s responsibilities encompass
the obligation to assess, monitor and report on Fox News’s practices and
compliance with the Commitment Statement with respect to “recruitment;
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hiring and advancement; [and] workplace civility, anti-harassment and antidiscrimination training.” In addition, the Council is charged with making
recommendations in these areas to Fox News management, assessing the
response of management and reporting on this to the Nominating and
Corporate Governance Committee.
45.

One of the most significant problems within Fox that gave rise

to the extensive, recently publicized series of sexual harassment and
retaliation complaints was that employees and others did not have
confidence that the company would address these forms of misconduct
quickly and appropriately, in part because of concerns regarding corporate
inaction and retaliation by senior management against those who had
reported. For this reason, the existence of multiple, “redundant” reporting
and resolution mechanisms (Agreement, ¶18) that are well-crafted and
provide employees with a variety of options is a critical element to support
meaningful change. The Council’s responsibility to provide ongoing
guidance, evaluation and reporting on these mechanisms is thus another
important aspect of the Agreement.
46.

Further, it is often the case that employees do not know easily

where to find the “redundant” reporting mechanisms for themselves or to
help a colleague. And even if they know they can turn to a supervisor or the
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Human Resources department, there have been troubling allegations that
reporting through those channels too often led to retaliation at Fox News.
47.

For employees and others who have been subjected to a

particularly severe or shocking incident or series of incidents of harassment,
other discrimination or retaliation, it can also be important for the employee
to have information online that they can access in private and that sets out
their range of options in a format that is clear and easy to follow.
48.

The Agreement addresses this important issue as well,

providing that the Council will make recommendations to Fox News
regarding communications vehicles for employees and others. Agreement,
¶21.
49.

Other provisions, discussed below, require the Council to assess

and report on Fox News’s response to and implementation of any
recommendations, which helps to reinforce the seriousness of the Council’s
responsibility here.
50.

Additional features. The Council has numerous additional

features that support its capacity to be highly effective in ensuring
implementation of the Commitment Statement. I will review several of
them here.
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51.

Meeting frequency. First, given the long-term failures at Fox,

there is extensive and urgent work to be done to reshape both policies and
practices. Although some of this has already begun, as discussed below, the
Council will need to be active throughout its five-year term. For this reason,
the Agreement’s provision for meetings to occur at least quarterly is
important. Agreement, ¶12.
52.

Independent agenda-setting. Second, because of the breadth of

challenges, agenda-setting will be critical to the Council’s success. Here, the
Agreement includes two important features – the first encourages Council
members to seek consensus in setting their agenda, and the second provides
that an individual Council member has authority to place an item on the
Council’s agenda even in the absence of consensus. Agreement, ¶13. This
is particularly important in the event that any of the independent appointees,
especially including the appointees selected by the plaintiff here, seeks to
pursue an inquiry or initiative that the others are hesitant to consider. Put
another way, this provision is an additional safeguard to enhance the ability
of each Council member to call attention to questions and concerns that each
deems important.
53.

Executive session for independent appointees. Related to this is

a provision that permits the independent appointees to meet in executive
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session, without Fox employees present. Agreement, ¶14. Although
convening in this way is not required, Council members may find that
current employees are inhibited from being fully candid in the presence of
senior management officials. Especially given the serious, widespread
concerns about retaliation that gave rise to this litigation, the ability to obtain
employees’ candid, uninhibited reactions to and assessments of the
effectiveness of corrective efforts will be crucial to the Council’s success.
54.

Board Access and Engagement. As discussed above, the

Board’s engagement with the work of the Council is crucial to embedding
knowledge and a commitment to ongoing reform. The Agreement provides
that the Council will meet at least twice annually with the Chair of the
Nominating and Corporate Governance Committee and will meet with the
full Nominating and Corporate Governance Committee at least once per
year. Agreement, ¶12. In addition, the Council will provide the Chair with
drafts of its reports, including any minority reports. Id. This opportunity to
review drafts prior to publication is designed to further prompt engagement
by the Board with issues identified by the Council.
55.

Reporting responsibilities. Producing written reports that are

available for the Board, employees and the public is another important part
of the work of any group charged with ensuring the eradication of harmful
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corporate practices that have become institutionalized over time. The
regularity of reporting requirements reinforces the importance of sustained
and careful attention to issues, and the publication of reports raises the
likelihood that problems will be exposed for public review and discussion.
The design of reporting responsibilities in the Agreement is in keeping with
these principles and should strengthen the Council’s impact. In particular,
the Council must produce reports – including minority reports, if necessary –
at least twice per year in its initial two years and at least once per year
during the subsequent three years of the Agreement. Agreement, ¶15.
56.

Importantly, there are also structures in place to prevent these

reports from being submerged within either the Board or management. The
Agreement provides that the report(s) will be made public on the websites of
both Twenty-First Century Fox and Fox News. Agreement, ¶15. This
requirement of public disclosure is crucial. Not only does the requirement
that the reports be disclosed ensure transparency, but the requirement that
any minority reports, in particular, be included with such disclosures
provides a strong incentive for the members of the Council to engage frankly
and seriously with difficult questions and challenges.
57.

The Agreement further provides guidance about the scope of

the reports, indicating that they “must include sufficient detail to evaluate
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Fox News’s implementation of the Commitment Statement and the rest of
this Agreement.” Agreement, ¶15(a). This provision is important in the
context here because it makes clear that a brief or superficial report will be
insufficient. To the contrary, a report that enables evaluation of Fox News’s
implementation of the Commitment Statement and the Agreement will
necessarily provide information and analysis of the various options for
reporting complaints; the effectiveness of those options; the existence and
effectiveness of intra-company education and training about the corporate
values set forth in the Commitment Statement; and information about the
occurrence of complaints and the response to those complaints.
58.

Information available to the Council. To do its work

effectively, the Council must have access to accurate information not only
about policies and trainings but also about every allegation and complaint
made regarding sexual harassment, other discrimination and retaliation and
about Fox’s response to those allegations and complaints. The Agreement
clearly provides for this. (e.g. Agreement, ¶16).
59.

Even when a company is in the process of transforming its

policies and handling of harassment and discrimination allegations, it is
sometimes the case that areas within the company remain particularly
resistant to change or are otherwise concerning for their failure to respond
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effectively or seriously to revised expectations. The Agreement also takes
account of this possibility and authorizes the Council to recommend specific
investigations and to provide relevant information to the Council for its use.
Agreement, ¶17. For the reasons just described, this authority can be
invaluable in uncovering information that is necessary to ensure effective
implementation of the Commitment Statement.
60.

In addition to the regular provision of information to the

Council by Fox News, the Council also has the authority and responsibility
to gather data on its own initiative. Because it can be difficult to gather data
about sexual harassment, other forms of discrimination and retaliation,
having multiple methods for data-gathering is essential. The Agreement
takes account of this and sets out several different approaches to datagathering that the Council can pursue. Agreement, ¶19. Each has distinct
advantages and together, these provisions and other supplemental provisions
should ensure that the Council has abundant access to data of various sorts.
61.

Notably, while some of the data-gathering requires direct

assistance from Fox News (e.g. the gathering and provision of data relevant
to the Council’s objectives and responsibilities, in Agreement, ¶19(a)), at
least two other data-gathering provisions enable Council members to obtain
information directly from Fox employees. In particular, paragraph 19(b) of
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the Agreement provides that the Council can meet with current and former
employees and others in both formal and informal settings, both onsite and
off-site. The opportunities for off-site and informal meetings will likely
prove critical to the Council’s ability to obtain accurate information,
including exposure of challenges and problems, associated with Fox News’s
efforts to redirect its corporate culture and create an environment that is
thoroughly committed, at all levels, to rejecting harassment, other forms of
discrimination and retaliation.
62.

In addition, the Agreement’s provision for periodic anonymous

surveys makes available to the Council another vitally important mode of
information gathering. Agreement, ¶20. Many individuals have serious
concerns or fears about reporting or disclosing sexual harassment, other
discrimination or retaliation in corporate workplaces.
63.

For some, these fears may stem from having witnessed the

employer’s retaliation in response to coworkers’ complaints. For others,
sexual harassment and other forms of discrimination and retaliation can be
deeply demoralizing or fear-inducing on many levels. These employees may
be reluctant to disclose their experiences even with Fox’s new commitment
not to retaliate. For this reason, anonymous surveys administered by an
outside entity can be an especially important mode for identifying trends and
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problems that may not surface in information provided directly by the
company or even in off-site in-person interviews and discussions with
employees.
64.

Authorization of funding for consultants. As described here

and in more detail in the Agreement, the Council has an expansive and
extensive set of responsibilities. To fulfill responsibilities of this sort,
additional resources will be necessary to supplement the work of the six
Council members. While the Agreement provides for support from Fox
employees, as discussed above, it also provides that the Council may hire
appropriate consultants and that the Company will fund the work of those
consultants. Agreement, ¶17. While the Council is not required to hire
consultants, this option will almost certainly prove to be invaluable to
enhance the Council’s capacity to carry out the responsibilities set forth both
in the early years where many recommendations may be needed and during
later years to ensure that effective policies and mechanisms have been
implemented in ways that will sustain for many years beyond the Council’s
five-year time horizon.
65.

Accountability for Fox News Employees. Another crucial

element of embedding a commitment to ending sexual harassment, other
forms of discrimination and retaliation within a corporate environment is to
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develop mechanisms that support a culture of accountability so that those
aware of wrongdoing take immediate steps to stop the misconduct, including
by reporting their knowledge to individuals who have authority to conduct
investigations and provide redress and other assistance.

For some

individuals, training in the company’s policies and practices will be
sufficient to reinforce a sense of accountability. For others, however,
concrete incentives or disincentives are necessary to prompt action. There is
a variety of approaches that can be effective; most important is that
employees understand that engagement in and tolerance of harassment, other
discrimination or retaliation will result in serious discipline within the firm,
including the possibility of reduced compensation, limitations in
opportunities for advancement or termination.
66.

Provisions and action of this sort are especially important at

Fox News, given the accusations of sexual harassment and retaliation being
known or this misconduct being facilitated by senior employees and left
unaddressed by the Board.
67.

The Agreement specifically addresses this issue and provides

that the Council may offer recommendations to link accountability to an
employee’s future prospects within Fox News. Agreement, ¶22. Should
Fox News not respond in a meaningful way to these recommendations, the
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Council then has the responsibility to share this information both with the
Board and in its public reports, as discussed above.
68.

Related to this, the Agreement specifies that the Council may

also recommend the development and implementation of mandatory
reporting obligations, which, again, can be effective in reducing the
incidence of harassment and discrimination and in redressing incidents
promptly when they occur. Agreement, ¶23.
69.

Additional actions. Finally, the Agreement specifies the

initiatives already begun by Fox News to ensure adequate review by
Twenty-First Century Fox of harassment, discrimination and retaliation
claims and settlements, including settlements made by talent and talent
agencies. Agreement, ¶24. The benefit of having these provisions in the
Agreement is that it reinforces Fox News’s obligation to continue these
initiatives and provides the Council with a roadmap for exercising its
monitoring and oversight function regarding these new practices.
Conclusion
70.

As set out in the discussion above, my opinion is that the Non-

Monetary Relief Agreement sets out a clear corporate commitment to
prohibiting sexual harassment, other discrimination and retaliation at Fox
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News as well as the necessary mechanisms for implementing that
commitment successfully.
71.

In particular, the Agreement creates a structure, through the

Workplace Professionalism and Inclusion Council, and an array of
informational and financial resources that have the capacity to enable
meaningful and long-term guidance and oversight.
72.

This guidance and oversight, in turn, is well-structured to

ensure that Fox News, Twenty-First Century Fox, and the Twenty-First
Century Fox Board of Directors abide by the commitments set forth. With
this in place, Fox News is positioned to shift from a workplace where sexual
harassment, retaliation and other discrimination ran rampant and
unaddressed to one where these forms of misconduct rarely occur and, when
they do, are addressed swiftly and seriously.

_________________________________________
Suzanne B. Goldberg
DATED: November 16, 2017
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